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ST. LOUIS, MO., FEBRUARY 3, 1905. 


HAS A TELEGRAPH COMPANY THE RIGHT 
TO USE THE RIGHT OF WAY OF AN INTER- 
STATE RAILROAD AGAINST THE LATTER’S 
CONSENT. 





A struggle of financial giants has just 
ended in the United States Supreme Court,— 
astruggle, indeéd, which will have far reach- 
ing consequences and which has attracted the 
attention of the entire nation. We refer to 
the struggle between the Western Union Tele- 
graph Company and the Pennsylvania Rail- 
road, in which the former attempted to restrain 
the latter from destroying allthe former’s prop- 
erty, including poles and wire, along the 
thousands of miles of road owned by the de- 
fendant railroad. The United States Supreme 
Court has recently decided the contest against 
the contentions of the Western Union and 
the work of destruction will therefore con- 
tinue resulting in the loss of millions of 
dollars’ worth of property to the Western 
Union. The casein which so momentous is- 
sues were determined is that of Western 
Union Telegraph Co. v. Pennsylvania Rail- 
road Co., 25 Sup. Ct. Rep. 133. 

The whole secret of the present controver- 
sy may be referred to what would seem to 
be a very nearsighted and one sided agree- 
ment entered into in 1881, between the 
Western Union Telegraph Company and the 
Pennsylvania Railroad, in which the latter 
leased to the former the use of its right of 
way for the erection and maintenance of its 
poles and wires at a rental of $75,000 per 
annum. The contract contained two provis- 
ions which worked severely against the future 
interest of the telegraph company. The first 
was clause 13.0f the agreement which pro 
vided that the contract should continue in 
force ‘‘for and during the term of twenty 
years from its date.’’ Such an agreement con- 
taining no option entitling the telegraph 
company to renew on the same terms or on 
terms to be agreed upon by arbitrators, seems 
to betray a lack of foresight on the part of the 
telegraph company. But not only was no 
provision for renewal provided for, but a 
clause was inserted providing for the removal 
of the telegraph company’s property within 





six months after the termination of the agree- 
ment, which was in 1901. This clause was 
as follows: ‘‘If no new agreement be made by 
the parties hereto, the telegraph company 
shal! at the termination of this contract, or at 
any time hereafter, upon receiving written 
notice from the railroad company, remove, 
within six months from the receipt of said 
notice, all of its poles and wires, and leave 
the property of the railroad company in good 
condition and free from the incumbrance 
thereof to the satisfaction of the general man- 
ager or other proper officer of the railroad 
company, and if not so removed the railroad 
company may remove them at the expense of 
the telegraph company: Provdied, however, 
that the payment agreed to be made by the 
telegraph company to the railroad company in 
the sixth clause thereof, and by the railroad 
company in the eighth clause, shall not apply 
to the said six months, the companies respec- 
tively hereby expressly agreeing to waive the 
same.’’ The agreement also contained the 
following provision: ‘‘Any easement or right 
of way heretofore acquired by the telegraph 
company upon any of the roads embraced in 
this agreement, either directly by contract or 
by assignment of contracts or agreements 
made by other companies with the railroad 


“company, or with any of the companies whose 


roads or property are embraced in the sched- 
ule hereto attached, is hereby relinquished and 
abandoned and the rights and easements_ of 
the telegraph company upon the right of way 
of said railroad company shall be such only as 
are granted by this agreement, and _ shall 
cease with its termination.’’ 

At the termination of the above agreement 
the Pennsylvania Railroad refused to make a 
new agreement with the Western Union and 
gave the latter notice to remove its poles and 
wires within six months. This the telegraph 
company refused to do claiming it hada 
right under the Act of Congress approved 
in 1866, to maintain telegraph lines over 
the right of way of defendant railroad on 
paying such road a proper compensation. 
It therefore proposed to the Pennsylvania 
Railroad to appoint a commission to deter. 
mine a proper compensation to be paid to 
it for the use of its right of way. The rail- 
road company not only refused this proposi- 
tion, but, the six months of grace having ex- 
pired, sent out gangs of laborers all along its 
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line to begin the work of chopping down the 
poles of the telegraph company erected on its 
right of way and remove the wires suspended 
thereon. This radical move astounded the 
telegraph company and caught them some- 
what unprepared. It was evident, however, 
that the railroad company was acting under 
competent advice,—that of the most success- 
ful corporation lawyer in the world, Hon. 
John G. Johnson, of Philadelphia. The tele- 
graph company, however, met this move by 
filing two proceedings in the federal court,— 
one on the law side of the court, to condemn 
the railroad’s right of wav under the act of 
1866 and to determine the proper com- 
pensation to be paid therefor, and one on 
the equity side of the court to restrain the 
defendant railroad from destroying the com- 
plainant’s property along the right of way of 
defendant’s railroad, pending the determina- 
tion of the condemnation proceedings. The 
circuit court dismissed the bill for an injune- 
tion, and the telegraph company appealed to 
the circuit court of appeals, from which court 
the controversy was removed by certiorari to 
the United States Supreme Court. 

The act of 1866 upon which the railroad 
based its contention that it hada right to 
condemn the right of way of defendant rail- 
road on payment of just compensation, pro- 
vides as follows: ‘‘That any telegraph com- 
pany now organized, or which may hereafter 
be organized under the laws of any state in 
this Union, shall have the right to construct, 
maintain, and operate lines of telegraph 
through and over any portion of the public 
domain of the United States, over and along 
any of the military or post roads of the 
United States which have been or may here- 
after be declared such by act of congress, 
and over, under, or across the navigable 
streams or waters of the United States. Pro- 
vided, that such lines of telegraph shall be so 
constructed and maintained as not to obstruct 
the navigation of such streams and waters, 
or interfere with the ordinary travel on such 
military or post roads. And any of said 
companies shall have the right to take and 
use from such public lands the necessary 
stone, timber, materials for its 
posts, piers, stations, and other ngedful uses 
in the construction, maintenance, and opera- 
tion of said lines of telegraph, and may pre- 
empt and use such portion of the unoccupied 


and other 





public lands subject to pre-emption, through 
which its said lines of telegraph may be lo- 
cated, as may be necessary for its stations, 
not exceeding forty acres-for each station ; 
but such stations shall not be within fifteen 
miles of each other. 

The opinion of the majority of the court de- 
nying thetelegraph company any right of con 
demnation upon defendant’s right of way, 
written by Justice McKenna, attempts no 
original argument, but rests the case simply 
on the authority of two previous cases, to-wit: 
Pensacola Telegraph Company v. Western 
Union Telegraph Company, 96 U.S. 1, and 
Western Union Telegraph Company v. Ann 
Arbor Railroad Company, 178 U. S. 289, 20 
Sup. Ct. Rep. 867. 

The court further held, however, that, even 
if a right of condemnation were implied, there 
was, nevertheless, no provision for compensa- 
tion. The court said: ‘‘The right of eminent 
domain is indeed ‘inseparable from sover- 
eignty,’ but it is accompanied and restrained 
by inexorable limitations. The property taken 
must be for a public use, and there must be 
compensation made for it, and compensation, 
whether it be regarded as a part of the power 
or a limitation upon the power, is so far essen- 
tial that the absence of a provision for it has 
been regarded as important in determining 
the intention of the legislature when a grant 
of such power is claimed. * * * A rail- 
road’s right of way has the substantiality of 
the fee, and it is private property, even to the 
public, in all else but an interest and benefit 
inits uses. It cannot be invaded without guilt 
of trespass. It cannot be appropriated in whole 
or part except upon the payment of compen- 
sation. In other words, it is entitled to the 
protection of the constitution, and in the pre- 
cise manner in which protection is given. It 
can only be taken by the exercise of the pow- 
ers of eminent domain; and a condition pre- 
cedent to the exercise of such power is, that 
the statute conferring it make provision for 
reasonable compensation to the owner of the 
property taken.’’ 

In the case of Pensacola Telegraph Com- 
pany v. Western Union Telegraph Company, 
supra, upon which the court in the principal 
case so strongly relies, there was an attempt by 
the plaintiff to enforce, against the defendant, 
a statute of the state of Florida, giving the 
plaintiff a monopoly of the telegraph business 
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in that state. The United States Supreme 
Court denied the validity of the Florida stat- 
ute, in view of the provisions of the act of 
1866, the court declaring that the act of 1866, 
‘in effect, amounts to a prohibition of all 
state monopolies’’ in commercial intercourse 
by telegraph. This is expressed more than 
once as the fundamental idea and sole pur- 
pose of the statute. The court further said: 
‘It (the statute) substantially declares, in 
the interest of commerce and the convenient 
transmission of intelligence from place to 
place by the government of the United States 
and its citizens, that the erection of telegraph 
lines shall, so far as state interference is con- 
cerned, be free to all who will submit to the con- 
ditions imposed by congress, and that corpo- 
rations organized under the laws of one state 
for constructing and operating telegraph lines 
shall not be excluded by another from prose- 
cuting their business within its jurisdiction, if 
they accept the terms proposed by the national 
government for this national privilege. To 
this extent, certainly, the statute is a legiti- 
mate regulation of commercial intercourse 
among the states, and is appropriate legisla- 
tion to carry into execution the powers of con- 
gress over the postal service.’’ In the course 
of its opinion, the court further said: ‘‘It 
(the act of 1866) gives no foreign corporation 
the right to enter upon private property with- 
out the consent of the owner, and erect the 
necessary structures for its business; but it 
does provide that, whenever the consent of 
the owner is obtained, no state legislation 
shall prevent the occupation of post roads for 
telegraph purposes by such corporations as 
are willing to avail themselves of its privi- 
leges.’’ 

The counsel for the Western Union Tele- 
graph Company contended that this last 
clause was obiter dictum. And their attempt 
to show that the decision in that case did not 
conflict with their contention, is reflected in 
the dissenting opinion of Justice Harlan, who, 
in discussing the language of the decision in 
the Pensacola case, said: ‘‘This language, it 
seems to me, has not been correctly inter- 
preted. Undue stress has been laid upon the 
words ‘private property * * * obtained 
by private arrangemert with its owners.’ 
They have been so interpreted as to make the 
court decide a question not before it, not 
necessary to the decision, not involved in the 





issues made, and never suggested by counsel. 
The briefs of counsel in that case show that 
no such question was in their minds ; for they 
as well as the court knew,from the record be- 
fore them,and as we may know from an exami- 
nation of that record, that the Western Union 
Telegraph Company was entitled; so far as the 
consent of the railroad company was con- 
cerned, to maintain its lines on the railroad 
right of way. Upon the above-quoted words 
the contention is based that the court intended 
to decide that no railroad right of way could, 
in virtue of the act of 1866 be occupied by 
any telegraph company without the consent 
of the railroad company first obtained. I can- 
not believe that any such question was in- 
tended to be decided. As already shown, 
the court expressly said that the only question 
to be decided was whether congress had power 
to prevent a state from obstructing interstate 
telegraphic communications, by granting 
exclusive privileges toa particular telegraph 
company of its own creation. Itis a mistake 
to say that the court declared that the sole 
purpose of the act of 1866 was to prevent state 
monopolies, or that the act was merely an 
exercise of national power to forbid state in- 
terference with telegraphic communications. 
It did say that the case then before the 
court would be satisfied if the question as to 
state interference was decided, that is, that 
the ease involved no ‘other question. Be- 
sides, the whole context of the opinion in the 
Pensacola case shows that the court did not 
include railroad property employed in com- 
merce when it used the above-quoted words. 
It was argued in that case that the act of 1866 
had reference only to the ‘public domain,’ 
that is, to the public lands owned by the 
United States. This view was distinctly re- 
jected, and post roads were placed by the 
court, so far as the privileges granted by the 
act were concerned, on the same plane as the 
public domain, so that not even a state could 
interfere with the national privilege granted 
by congress, if the telegraph company ac- 
eepted the terms of the act. The court said 
that any telegraphic company acceptiug the 
provisions of‘ the act could put its lines on 
any post road, if ordinary travel thereon was 
not interfered with, and that not eventhe 
state could stand in the way. It then added, 
as if out of abundant caution, and to show 
that congress had no purpose to interfere 
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with the rights of private owners, that no at- 
tempt was made by congress to provide for the 
appropriation of private property, and that 
‘the use of public property alone is granted.’ 
That meant that the act had not granted any 
right to telegraph companies to occupy pri- 
vate property with telegraph lines. Having 
said that the act granted the use of post roads 
for telegraphic purposes, that it embraced 
the use of such roads equally with the public 
domain, and that ‘the use of public property 
alone is granted,’ it is inconceivable that the 
court employed in the same connection the 
words ‘private property’ as embracing post 
roads, or the use of such roads.’’ 

Justice Harlan, who has always played the 
part of the prophet, when a prophet was 
needed and who is generally regarded as a 
far-sighted statesman as well as a jurist, con- 
cludes his interesting and vigorous dissent 
with the following ‘‘peep’’ into the future af- 
fect of this important decision. He said: 
‘*The aflirmance of that decree of the circuit 
court will mean that the efforts of congress, 
by the act of 1866, to obtain for the people 
of the country the advantages accruing from 
competition between corporations of the dif- 
ferent states inthe matter of telegraphic com- 
munications, and also to promote and secure 
the interests of the government as involved 
in the conduct of its postal and military 
business, will prove of but littlevalue. In- 
deed, as construed, it might have been better 
forthe country if the act of 1866 had not 
been passed, and the states left free to estab- 
lish such regulations in reference to tele- 
graphic communications, within and over its 
territory, as would be appropriate and valid 
in the absence of congressional legislation 
on the subject. As the matter now stands, 
the whole subject is practically committed to 
the railroad companies. The court says that 
the act of 1866 is an efficient enactment for 
the purpose of preventing state interference 
with interstate telegraphic communications. 
As now construed, it would seem to be most 
efficient in tying the hands of the state, and 
leaving railroad companies operating post 
roads, so far as existing legislation is con- 
cerned, absolute masters of interstate com- 
munication by telegraph.’’ 








NOTES OF IMPORTANT DECISIONS, 


CONTRIBUTORY NEGLIGENCE — MISTAKE IN 
TREATMENT OF INJURY AS AFFECTING THE 
RIGHT OF RECOVERY.—A person injured by the 
negligence of another is bound to use reasonable 
care to employ physicians of ordinary skill, but 
such person is not an insurer of the skill of the 
physicians employed, or required to employ the 
highest medical skill available. So it was held 
in the recent case of Chicago City Railway Co. vy. 
Saxby, 72 N. E. Rep. 755, that the fact that the 
physicians employed make a mistake in the 
treatment and thereby fail to effect a cure, does 
not preclude the person injured from recovering 
for the entire injury sustained, so long as the 
requisite care has been used in the employment 
of a physician. 

The Supreme Court of Illinois, in its interesting 
Opinion stated the facts of the case and the law 
applicable thereto in the following language: 
“The main contention of the appellant is that 
the diseased condition of the knee was caused by 
the leg being improperly treated by the physi- 
cians employed by the appellee, by placing there- 
on splints and plaster casts, and attaching to the 
foot pullys and weights, and that tuberculosis, 
which, it is claimed, was organic with her, by 
reason of such imperfect treatment was devel- 
oped in the knee; and it is urged that by reason 
of those facts the diseased condition of the knee 
was not the natural and ordinary consequence of 
the injury received by appellee at the time she 
fell upon the street, and that she ought not to be 
permitted to recover damages from the appellant 
for the conditions which were shown to exist in 
the knee. ‘The appellee, immediately after the 
injury, was carried to her apartment, and was 
treated by Drs. Freund and Farnum, and Drs. 
Feuger and Andrews were Called in consultation 
—Dr. Freund was called within a few minutes 
after the accident—all of whom were physicians 
practicing their profession in the city of Chicago. 
She was also cared for by a trained nurse during 
the first eighteen months succeeding her injury, 
and at the time of the trial had in her employ a 
young woman who had devoted her entire-time 
to her care since the trained nurse left her em- 
ploy. Drs. Halstead and Findley, al-o physicians 
in practice in the city of Chicago, were called as 
experts, and approved the treatment applied to 
the appellee by her attending physicians. It was 
the duty of the appellee to use reasonable care 
to effect a speedy and complete cure of the injury 
which she sustained by being thrown upon the 
street from appellant’s car, and, to that end, she 
was required to exercise reasonable care to em- 
ploy physicians of ordinary skill and experience 
to treat her, and other means to effect a cure of 
her injuries. She was not, however, required to 
employ the highest medical skill which might be 
found. All the law required was that she 
exercise such prudence as men and women of or- 
dinary judgment, under like circumstances, 
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would exercise in the choice of physicians and 
the means to be used to effect a recovery. She 
was not an insurer, bound to act at her peril; and 
if she exercised reasonable care in selecting her 
physicians, and in the employ of other means for 
her recovery, if her physicians made a mistake 
in the treatment applied by them to her, or the 
means employed failed to effect a cure, then she 
may recover for the entire injury which she has 
sustained, as the law, if the injured person uses 
ordinary care in selecting a physician, and in the 
employment of other means to effect a cure, re- 
gards an injury resulting from a mistake ofa 
physician. or from a failure of the means em- 
ployed to effect a cure, as a part of the immediate 
and direct damages which naturally flow from 
the injury.” 

In Pullman Palace Car Co. y. Bluhm, 109 Ill. 20, 
50 Am, Rep. 601, which was a personal injury 
case, the court permitted the plaintiff to prove 
that the bones of hisarm which were broken had 
not healed, but that the same had formed a false 
joint. On page 25, 109 Ill., 50 Am. Rep. 601, the 
court said: ‘If appellee exercised ordinary care 
to keep the parts together, and used ordinary 
care in the selection of surgeons and doctors, and 
nurses, if needed, and employed those of ordinary 
skill and care in their profession, and still, by 
some unskillful or negligent act of such nurses or 
doctors or surgeons, the parts became separated 
and the false joint was the result, appeliant, if 
responsible for the breaking of the arm, ought to 
answer for the injury in the false joint. The ap- 
pellee, when injured, was bound by law to use 
ordinary care to render the injury no greater 
than necessary. It was therefore his duty to em- 
ploy such surgeons and nurses as ordinary pru- 
dence in his situation required, and to use ordi- 
nary judgment and care in doing so, and to select 
only such as were of at least ordinary skill and 
care in their profession. But che law does not 
make him an insurer, in such case, that such sur- 
geons or doctors or nurses will be guilty of no 
negligence, error in judgment, or want of care. 
The liability to mistakes in curing is incident to 
a broken arm, and where such mistakes occur 
(the injured party using ordinary care) the in- 
jury resulting from such mistakes is properly re- 
garded as part of the immediate and direct dam- 
ages resulting from the breaking of the arm.”’ In 
Collins v. City of Council Bluffs, 32 Lowa, 324, 7 
Am. Rep. 200, the court instructed the jury that 
if in the selection of a physician, and in the use 
of ether means for effecting a cure, the plaintiff 
used reasonable and ordinary care, her damages 
should not be diminished, notwithstanding her 
suffering might have been alleviated and her con- 
dition improved. The court, in discus-ing this 
instruction, said (page 329, 32 Iowa, 7 Am. Rep. 
200): “This instruction unquestionably an- 
nounces acorrect rule. All thatthe law required 
of plaintiff was the exercise of her judgment and 
the care which men of ordinary prudence, under 
like circumstances, would exercise in the choice 





of physicians and the means to be used to effect 
her recovery. She was net required to employ 
the best surgical skill and the means best adapted 
to heal her injuries. These may not have been 
within her reach; and while she may have pos- 
sessed prudence, and reason, even, in the highest 
degree possessed by men who are unlearned in 
medicine and surgery, she still may have been 
unable to choose the best means for her recovery. 
But she was required to exercise only the judg- 
ment and care which men and women in her con- 
dition are ordinarily capable of exercising. This 
is the purpose of the instruciion.” 





CORPORATIONS ~ CONSTITUTIONALITY 
OF STATUTES PROVIDING FOR SERVICE ON FoR- 
EIGN CORPORATION BY SERVICE ON THE SECRE- 
TARY OF A STATE BOARD CREATED FOR THAT 
PURPOSE.—The recent case of Fisher v. Traders 
Mutual Life Insurance Company, 48 8. E. Rep’ 
667, discusses the interesting question propounded 
as the subject of this note. it appeared in tha 
ease that the state of North Carolina had passed 
a law providing that if a foreign curporation do- 
ing business in that state had neither office nor 
duly authorized agent upon whom service could 
be made, service could then be had on the secre- 
tary of the corporation commission, and that such 
service would justify a personal judgment against 
the corporation. In holding such act constitu- 
tional the Supreme Court of North Carolina said: 

‘It is thoroughly well setiled that the right of 
a foreign corporation to engage in business with- 
in a state, other than that of its creation, depends 
soiely upon the will of sueb other state, and this 
right may be granted or withheld by the state at 
its discretion. or it may be granted on any condi- 
tion the state may see fit to impose unless there is 
an interference with interstate commerce, or 
some other federal principle is violated; but the 
business of insurance is not commerce, in any 
proper sense, within the meaning of the consti- 
tution of the United States. Hooper v. California, 
155 U. S. 648, 15 Sup. Ct. Rep. 207, 39 L. Ed. 297. 
Acts of state legislatures, similar to the one un- 
der consideration, have frequently been called in 
question, and as often decided to be a valid exer- 
cise of a power residing in the states to exclude 
foreign corporations altogether from their bor- 
ders, or to admit them upon such terms and con- 
ditions as the states may deem proper for the 
protection of their own interests and thuse of 
their citizens. The subject has recently been so 
exhaustively and ably tieaied in the court of last 
resort, having jurisdiction to finally settle such 
questions, that we can best dispose of this point 
by a bare reference to them without further com- 
ment or discussion. Insurance Co. v. Spratley, 
172 U.S. 602, 19 Sup, Ct. Rep. 308, 43 L. Ed. 569; 
Mutual Reserve Fund Life Assn. v. Phelps, 190 
U. $8. 147, 23 Sup. Ct. Rep. 707,47 L. Ed. 987. 
The statutes of Tennessee and Kentucky, which 
were considered in those cases and held to be 
valid, are substantially identical in their main 
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features with the actof 1901. The cases of Pen- 
noyer v. Neff, 95 U.S. 714, 24 L. Ed. 565, and 
Wilson v. Seligman, 144 U. 8. 41, lz Sup. Ct. 
Rep. 541, 36 L. Ed. 338, are not at all in point. 
They depended for their decision upon a princi- 
ple wholly different from that which governed in 
the cases we have cited. In Insurance Co. v. 
Spratley. supra, the court said: ‘It was held in 
Pennoyer v. Neff, 95 U. 8S. 714, 24 L. Ed. 565, 
that a service by publication in an action in per- 
sonam against an individual, where the defendant 
was a nonresident and had no property within 
the state, and the suit was brought simply to de- 
termine his personal rights and obligatiors. was 
ineffectual for that purpose.. The case has no 
bearing upon the question here presented.” And 
in Pennoyer v. Neff it was expressly held that a 
state could require not only a foreign corporation 
—that is, one chartered by another state—but a 
nonresident individual, making contraets within 
its limits, to appoint a resident agent to receive 
service of process. The court in that case merely 
decided that a statute of a state and judicial pro- 
cess issuing from its courts cannot operate be- 
yond the limits of the state, and that 4 nonresi- 
dent cannot be brought within the jurisdic'ion of 
a state court by process not personally served 
upon him in the state, nor by publication, nor 
substituted service, so as to establish bis personal 
liability, but that the court can only proceed 
against him by seizing any property be may have 
in the state and subjecting it to the payment of 
his debt in an action brought to recover it; and 
the judgment of the court in such a case is valid 
only to the extent necessary to control the dis- 
position of the property. When the entire ob- 
ject of the action is to determine the personal 
rights and obligations of the defendant — that is, 
when the suit is merely in personam—constructive 
service upon the nonresident, in the form of pub- 
lication of the original process, is unavailing and 
ineffectual for any purpose. But this is far from 
holding that a state may not provide for service 
according tothe method provided in the act of 
1901; for the court, in the case just cited, fully 
recognizes the power of the state so to do, and 
Mr. Justice Field, who delivered the opinion, in 
referring to that question, says: ‘Neither do we 
mean to assert that a state may not require a non- 
resident entering into a partnership or associa- 
tion within its limits, or making contracts en- 
forceable there, to appoint an agent or represen- 
tative in the state to receive service of process 
and notice in legal proceedings instituted with 
respect to such partnership, association, or con- 
tracts, or to designate a place where such service 
may be made and notice given, and provide. upon 
their failure, to make such appointment or to 
designate such place that service may be made 
upon a public officer designated for that purpose, 
or in some other prescribed way, and that judg- 
ment rendered upon such service may not be 
binding upon the nonresidents, both within and 
without the state.” The two cases then stand 











upon avery different footing, and the principle 
which separates and distinguishes them bas long 
been recognized and enforced. Lafayette Ins. 
Co. y. French, 18 How. 404, 15 L. Ed. 451: Fire 
Assn. v. New York, 119 U.S. 110, 7 Sup. Ct. Rep. 
108, 30 L. Ed. 342; Paul v. Virginia, 8 Wall. 168, 
19 L. Ed. 357; Ducat v. Chicago, 10 Wall. 410, 19 
L. Ed. 972. <A foreign corporation, as will be 
seen from the authorities, can exercise the right 
to do business in a state only by comity, or as an 
act of grace on the part of thatstate, and the con- 
dition upon which the favor is extended goes 
with it and cannot be separated from it, so that 
if the privilege is enjoyed the condition must be 
performed. ‘The insurance business, for exam- 
ple. cannot be carried on ina state by a foreign 
corporation without compiying with all the con- 
ditions imposed by the legislature of that state,’ 
and the law isthe same asto all corporations 
whose business does not belong to the regulating 
power of congress. Crutcher y. Kentucky, 141 
U.S. 47. 11 Sup. Ct. Rep. 851, 35 L. Ed. 649."° 


VALIDITY AND EFFECT OF STATE 
LAWS GIVING LIENS ON BOATS 
AND VESSELS. 

By statute in many of the states a lien is given 
on boats an vessels in certaineases. and pro- 
vision made for the enforcement of such lien 
by proceedings directly against the vessel by 
name,in the state courts. In how far are such 
statutes valid, and how far are they in vio- 
lation of the constitution of the United States, ! 
extending the judicial powers of the general 
government to all cases of admiralty and 
maritime jurisdiction? Congress, under this 
provision of the constitution conferred ex- 
elusive original cognizance of all civil causes 
of admiralty and maritime jurisdiction upon 
the district courts, saving to suitors in all 
cases a common law remedy where the com- 
mon law was competent to give it.? It has 
from the first been the doctrine of the Su- 
preme Court of the United States that ad- 
miralty jurisdiction, in cases of contracts, 
is limited to such as are made ata point upon 
navigable water, or concerning vessels en- 
gaged in voyages substantially upon such 
water.*> Andin cases of tort, to such as 
take place upon navigable water.‘ 


1 Art. 111, See. 2. 

2 Judiciary Act of 1789, Sec. 9. 

3 Peyroux v. Howard, 7 Peters (U. S.), 324: The 
Steamboat Thomas Jefferson, 10 Whea.t (U. S.) 428; 
The Steamboat Orleans v. Phoebus, 11 Peters ( U.S.), 
175. 
4Waring v. Clark, 5 How. (U. 8S.) 441; Jackson v. 
Steamboat Magnolia, 20 How. (U. 8S.) 296; The Ad- 
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The original doctrine was—following the 
English decisions—that no water could be 
termed navigable un less within the ebb and 
flow of the tide,® but since the decision of 
the Supreme Court of the United States in the 
ease of The Genesee Chief (1851),® the ebb 
and flow of the tide is no longer held to be 
the test of navigability, nor the limit of 
admiralty jurisdiction, but that jurisdiction 
extends so far as the waters are navigable, in 


Jact,’ and the definition of a navigable water 


given by that court is, ‘‘One, on which 
or by which through its connection with other 
waters commerce may be carried on in the 
ordinary way between ports and places in dif- 
ferent states and with foreign nations, and is 
navigable in fact.’’* It was at one time held 
by the Supreme Court of the United States 
that the admiralty jurisdiction of the dis- 
trict courts, so far as it extended to the 
lakes and waters connecting them was con- 
ferred by act of Congress February 26,1845.° 
Mr. Justice Miller delivering the opinion in 
the latter case, says: ‘*The jurisdiction of 
admiralty causes arising on the interior waters 
of the United States, other than the lakes 
and their connecting waters, is conferred 
by the actof 1789. The admiralty jurisdic- 
tion of those courts on the lakes and waters 
connecting them is conferred by the act of 
1845.’’ But it was held by Mr. Justice Nel- 
son in a later case,!® that the act of 1789 
confers on the district courts jurisdiction of 
cases arising on the lakes and waters con- 
necting them, butethat at the time the act 
of 1845 was passed it was the doctrine of 


Hine, 4 Wall. (U. 8S.) 555; The Genesee Chief, 12 How. 
(U. 8.) 4483; The Tug Eagle v. Fraser, 8 Wall. (U. 8.) 
15; The Commeree, | Black (66 U. S.), 574. 

5 The Steamboat Thomas Jefferson, 10 Wheat.(U.S.) 
428; The Steamboat New Orleans v. Phoebus, 11 Pet- 
ers (U.S.), 175; Waring v. Clark,5 How.(U.S.) 441. 

612 How. (U. 8S.) 443. 

’ 7 The Genesee Chief, 12 How. (U. 8S.) 443; Jackson 
v. Steamboat Magnolia, 20 How. (U.S.) 296; The Ad 
Hine v. Trevor, 4 Wall. (U.S.) 555; The Belfast v. 
Boon, 7 Wall. (U. S.) 624; The Tug Eaglev. Fraser, 
8 Wall. (U. S.) 15; Rodd v. Heartt (The Lottawana), 
21 Wall. (U. S.) 558; Ha Parte Boyer, 109 U.S. 629; 
The J. E. Rumbell, 148 U. 8.1; Perry v. Haines, 24 
Sup. Ct. Rep. 8. 

8’ The Steamer Montello, 20 Wall. (U. 8.) 480; Miller 
v. Mayor, 109 U. S. 398; Hz parte Garnett, 141 
U.S.1; Perry v. Haines, 24 Sup. Ct. Rep.8. 

» Jackson v. Steamboat Magnolia, 20 How. (U. 8.) 
296; The Ad Hine v. Trevor, 7 Wall. (U. S.) 555. 

10 The Tug Eagle v. Fraser, 8 Wall. (U. S.) 15. 





the supreme court that admiralty jurisdic- 
tion did not extend farther inland than 
the ebb and flow of the tide. 

Some of the older state decisions hold that, 
liens given by a state law may be enforced in 
its courts directly against the vessel for 
breach of the contract of affreightment,!! to 
recover the wages of a steamboat fireman upon 
a contract made in the state, to be performed 
in part upon its waters, !? for malperformance 
of the contract of towage on domestic wa- 
ters,!* for damages for an assault and battery 
committed by the mate, upon a passenger 
on a vessel navigating a river upon which the 
state borders,'* to recover damages caused 
by collision between vessels navigating the 
waters of the state,!® era river upon its 
border. !¢ 

But the great weight of authority bas ever 
been, and the established rule now is, that 
where a lien is given upon a vessel by the 
general maritime law, as itis for mariners’ 
wages under an ordinary contract of hiring,!? 
for salvage of a vessel or portions theredf or 
goods from the same on navigable waters,?® 
in ordinary contracts of affreightment, 
to be performed upon navigable waters,!® 
or for the carriage of passengers upon such 
waters,?° for wharfage of foreign vessels 


11 Taylor y. Steamboat Robert Campbell, 20 Mo. 254; 
Wood v. Steamboat Fleetwood,j27 Mo. 159; The Bel- 
fast v. Boon, 41 Ala. 50. Reversed, 7 Wall. (U. 8.) 
624. 

12 Grant v. Steamboat Maria Denning, 28 Mc. 280. 

13 Miles vy. Steamboat Diurnal, 34 Mo, 588. 

14 Loy v. Steamboat F. X. Aubrey, 28 III. 412. 

15 Yore y. Steamboat C. Bealer, 26 Mo, 426. 

16 The Ad Hine v. Trevor, 17 Iowa, 349, Reversed 
4 Wall. (U. 58.) 555. 

17 Shephard v. Taylor, 5 Peters (U. 8.),675: Leon v. 
Galeeron,l1 Wall. (U. 8.) 185; The Thomas Jefferson, 
10 Wheat. (U.S.) 428; The Resolute, 168 U. 8. 487. 

18 Beebe v. The Wisconsin, 30 Fed. Rep. 846 and 
32 Fed. Rep. 111: Stratton v. Jarvies, 8 Peters (U. 5S.) 
4: The Brig Hope, 10 Peters (U. 8.), 108-120; The 
Comanche v. Coast Wrecking Co., 8 Wall. (U.S.) 448; 
The Richmond, 19 How, (U. 8.) 150. 

19Griswold vy. Steamboat Otter, 12 Minn. 465,93 
Am. Dec. 239; New Jersey Steam Navigation Co. v. 
Merchants’> Bank, 6 How. (U. S.) 844; Mordecai v. 
Lindsay (The Eddy), 5 Wall. (U.S.) 481; The Ship 
Bird of Paradise, 5 Wall. (U. 8.) 545; The Maggie 
Hammond, 9 Wall. 435; Bags of Linseed Oil, 1 Black 
(66 U. S.)1081. See Allen vy. Newberry, 21 How. (U.S.) 
244, holding that courts of admiralty have no juris- 
diction of an action for goods lost on a shipment from 
one port to another in the same state, upon the lakes 
and their connecting waters. 

20The Moses Taylor v. Hammond, 4 Wall. (U. 8.) 
411. 
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such vessels,?? for pilotage,?* in actions 
for damages caused by collision between 
vessels upon navigable waters.?4 Though 


occurring within the body of a county,?* 
or for other torts upon such waters,?® in 
actions to recover for supplies and repairs 
furnished to foreign vessels, or those hav- 
ing their home port, 7. e., the residence of 
their owner, in another state,?7 when the 
owner is not present atthe place where the 
supplies or repairs are’ furnished,?> the 
jurisdiction of the United States courts in 
rem is 


proceedings against the vessel in 


exclusive, and the provisions of state laws 


21 Brookman v. Hammill, 48 N. Y. 554, 3 
Am. Rep. 731; Ex parte Easton, 95 U.S. 68, citing 
Gardner v. The New Jersey, 1 Pet. Admr, 228 and Ez 
parte Lewis, 2 Gall, 488. 

22 The Mystic, 30 Fed. Rep. 73; The Emily Souder, 
17 Wall. (84 U.S.) 666. Itis held in Dalzell v. Kaine, 
31 Fed. Rep. 746, that there is no maritime lien for 
towing a vessel in its home port. 

23'The Pirate, 32 Fed. Rep. 486; The Edith Golden, 
25 Fed. Rep. 511; Hobart v. Drogan (The Brig 
Hope), 10 Peters (U. %.), 108; Bx parte MeNiel, 18 
Wall. (U. 8.) 286; Bx parte Hagar, 14 Otto (104 U.S.), 
520; Ex parte State of Pennsylvania, 109 U. 8. 174. 

*4Young v. Ship Princess Royal, 22 La. Ann. 
388,2 Am. Rep.731; Walters vy. Steamboat Mollie 
Dozier, 24 Iowa, 192, 9 Am. Dee. The 
Genesee Chief. 12 How. (U. 8.) 443; Fretz v Bull, 
12 How. (U. 8.) 466; Walsh v. Rogers, 13 How. (U. 
S.) 263; The Ad Hine v. Trevor, 4 Wall. (U. 8.) 
555; The Tug Eagle v. Fraser, 8 Wall. (U. 8.) 15; 
The Siren, 7 Wall. (U. 8S.) 152; The Commeree, 1. 
Black (66 U. 8.) 574. 


722; 


% Case v. Wooley, 6 Dana (Ky), 17, 32 Am. 
Dec. 54; Waring v. Clark, 5 How. (U. 8.) 4413 


Jackson v. Steamboat Magnolia, 20 How. (U. 8.) 296; 
The Commerce, 1 Black (66 U. 8.), 574; He parte 
Boyer, 109 U. 8. 629. 

*6 Manro et. al. v. Almeida, 10 Wheat. (U. 
The Steamboat New World v. King, 16 How. (U.S.) 
469; Phil. & W. B. R. R. vy. Phil. & H. Towboat Co., 
23 How. (U.S.) 209; Panama R. R. Co. v. Napier 
Shipping Co., 166 U. 8.) 280. 

27 Thoms v. Southard,2 Dana (Ky.), 475, 26 Am. 
Dec. 467; Southern Dry Dock Co. vy. Steamer J. D. 
Perry, 23 La. Aun. 39.8 Am. Rep. 585; The Virgin 
v. Vyfhbius, 8 Pet. (U. 8S.) 588; The Lulu, 10 Wall. (U. 
S.) 192; The Kalorama,10 Wall. (U. 8.) 204; The 
Patapsco, 13 Wall. (U. 8.) 329; The Emily Souder. 17 
Wall. (U. S.) 666; The Grapeshot vy. Wallenstein, 9 
Wall. (U. 8.) 129. 

28 Randall v. Roche, 1 Vroom, 220 (N. J.) 82 Amer. 
Dec. 232; lhe St. Jago De Cuba, 9 Wheat. (U.S8.) 409; 
Thomas v. Osborn, 19 How. (U. 8.) 22. The reason 
why a maritime lien is given for repairs or supplies 
furnished to vessels having their home ports beyond 
the limits of the state in which they are furnished, is 
that such repairs and supplies are furnished not on 
the credit of the owner, but to the master on the 
credit of the vessel, from the necessity of the ease, 
eases above cited, and those in note 27. 


S.) 473; 























or those of another state,?! for towage -of for the enforcement of such liens by pro- 


ceedings directly against the vessel in the 
state courts are void, state courts having 
ses only in proceed- 





jurisdiction of such e: 
ings according to the course of the common 
law; it has been so held in actions for sup- 
plies and material furnished to vessels hav- 
ing their home port in another state,?” in 
actions upon the ordinary contract of af- 
freightment,®® contracts for carriage of 
passengers, on navigable waters,®! in claim 
state,?? 


eol- 


for wharfage to a vessel of another 


to recover damages caused — by 
lisions upon 
Where no lien is given by the general mari- 
time law, as for supplies or materials furn- 
ished to a vessel in its home port,’+ there 
has been a great lack of uniformity in the 
decisions on the question of jurisdic- 
tion in the state enforce 
created by state law, for such materials and 


navigable waters,® 


courts to liens 


supplies, some of them holding that such 
jurisdiction exists,*° even since the last 


“Thoms y. Southard, 2 Dana (Ky.), 475, 26 Am. 
Dec. 467; Southern Dry Dock Co. v. Steamer, J. D. 
Perry, 23 La. Ann. 39, 8 Am. Rep. 585. 

3 Griswold v. Steamboat Otter, 12 
Am. Dee. 239; The Belfast v. 


Minn. 465, 93 
Wall. (U. S.) 


" - 
»OONn, & 


624. 

*!'The Moses Taylorv. Hammons, 4 Wall. (U. 8.) 
411. 

2 Brookinan v. Hammill, 48N. Y. 554,38 Arm. Rep. 





ol. 

*3 Walters v. Steamboat Mollie Dozier, 24 lowa, 192, 
95 Am. Dee. 722;, Young v. Ship, Princess Royal, 22 
La. Ann. 388, 2 Am. Rep. 731, The Ad. Hine v. Tre- 
vor, 4 Wall. (U.S.) 555. It was held in Gindele vy. Cor- 
rigan, 129 Ill. 582, 16 Am. St. Rep. 292, that the state 
courts had jurisdiction in proceedings againsta \e-sel 
under the water craft law of that state, to recover 
damages for collision between vessels navigating the 
The court bolds that the proced- 
action 


waters of the state. 
ure under that statute is by attachment, but the 
in that case was begun directly against the vessel, and 
itis heid by Mr. Justice Gray in the case of the J. E. 
Rumbell, 148 U. 8. 1, that the proceeding given by the 
Illinois statute is in rem analogous to such proceed- 
ing in admiralty. 

4 Boylan v. Steamboat Victory, 40 Mo. 244: Hogan 
vy. Steamboat Minnie, 40 Mo. 264; The Steamer Petrel 
v. Dumont, 28 Ohio St. 602.22 Am. Rep. 557: Don- 
nell v. The Starlight, 103 Mass, 227; Atlantic Works v. 
The Tug Glide, 157 Mass. 525, 34 Am. St. Rep. 305; 
The General Smith, 4 Wheat. (U. 8.) 438; The Lotta- 
wana, 21 Wall. 88 U.S. 558; The St. Lawrence, 1 
‘Black. 66 U. S. 522; The Edith, 94 U. 8. 518; The J. E. 
Rumbell, 148 U. 8. 1; Perry v. Haines, 24 Sup. Ct. 
Rep. 8; Maguire v. Card, 21 How. (U. 38.) 248. 

3% Perkins v. Pike, 42 Me. 141, 66 Am. Dec. 267; 
Hogan y. Steamboat Minnie, 40 Mo. 264; Boyian y. 
Steamboat Victory, 40 Mo. 244; Cavender vy. Steam- 
boat Fannie Barker, 40 Mo. 235; The Tug Boat EF. P. 
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change in admiralty rule No. 12, made in 
1872.°° The great weight of reason and au- 
thority, however is, that although the general 
maritime law gives no lien for materials and 
supplies furnished to a vessel in her home 
port, yet the contract is maritime, and 
alien given therefor by state law cannot be 
enforced by state courts in proceedings di- 
rectly against the vessel; that such a pro- 
ceeding is one in admiralty and within the 
exclusive jurisdiction of the district courts of 
the United States, and state courts can take 
coznizance of such eases, only, in proceed- 
ings according to the course of the common 
law,®* and the provisions of state laws for 
the enforcement of such liens directly against 
the vessel, by the state courts are attempts 
to confer admiralty jurisdiction upon those 
courts and void,** though the action is one 
for repairs made in a dry dock, upon a canal 
boat which is drawn by horses, and the canal 
is wholly within the limits of the state, 
when such canal connects a navigable river 


and lake.*® The original rule of the United 


Dorr vy. Waldron, 62 Ill. 221, 14 Am. Rep. 86. Re- 
marks of Justice Clifford in the opinion in the case of 
The Belfast v. Boon, 7 Wall. (U. 8.) 624, that there is 
no lien inadmiralty for repairs and supplies furnished 
to a vessel in its home port, and in respect of such 
contracts ‘itis competent for the states, under the 
decisions of this court te create such liens as their 
legislatures may deem just and expedient, not 
amounting to a regulation of commerce, and to enact 
reasonable rules prescribing the mode of their en- 
forcement.”’ 

*6 The C. H. Burke Mfg. Co. vy. Steamboat A. Saltz- 
man, 42 Mo. App. 8; Donnell v. The Starlight, 103 
Mass. 227; Atlantic Works v. The Tug Glide, 157 Mass. 
525, 34 Am. St. Rep. 305, reversed 167 U. 8. 606; Nor- 
ton vy. Switzer, 3 Otto (93 U. S.), 355. Dicta of the 
Supreme Court of the United Statesin the opinion 
in the ease of Edwards y. Elliott, 21 Wall. (U. 3.) 582, 
the same as in The Belfast v. Boon, 7 Wall. (U.S.) 624. 
See note 35. 

87 Dever v. Steamboat Hope, 42 Miss. 715,2 Am. 
Rep. 643; The Steamboat Josephine, 39 N. Y. 6438; 
Crawford v. Bark Caroline Reed, 42 Cal. 469; State v, 
Voorhies, 39 La. Ann. 499, 4 Am. St. Rep. 274; The 
Steamer Petrel y. Dumont, 28 Ohio St. 22 Am. Rep. 
397. Dissenting opinion of Mr .Justice Morton in At- 
lantic Works v. The Tug Glide, 157 Mass. 525; Rodd 
v. Heartt,21 Wall. (88 U.S.) 558; The J. E. Rumbell, 
148 U. S.1; Perryv. Haines, 24 Sup. Ct. Rep. 8. The 
Glide, 167 U. 8. 606. 

33 Rodd v. Heartt, 21 Wall. (88 U. 8.) 558; The J° 
E. Rumbell, 148 U. 8.1; Perry v. Haines, 24 Sup. Ct. 
Rep. 8. The Glide, 167 U. S. 606, 

39 Perry v. Haines, 24 Sup. Ct. Rep. 8 Mr. 
Justice Brewer wrote a dissenting opinion in 
this case, in which Mr. Justice Peckham con- 
eurred, the grounds of dissent being: (1) That 


the contract was made and performed on land in a , 














States courts was, that in maritime cases 
where no lien is given by the general mari- 
time law, as for repairs and supplies furn- 
ished to a vessel in its home port, a lien 
provided therefor by state statute would be 
enforced by the district courts in admiral- 
ty,*° but it was held that the change made 
in admiralty rule No. 12 of the Supreme 
Court debarred those courts from enforcing 
such liens in actions begun subsequent to that 
change.*! In 1872, rule 12, was again changed 
to its present form,*? and since such change 
liens provided by state law for materials or 
supplies furnished to a vessel in her own port 
will be enforced by the district courts of the 
United States in admiralty.4* A contract for 
the original construction ofa vessel, or for 
furnishing labor or material therefor is not 
mari time in nature, being made and to be per- 
formed on land, and statutory liens there- 


for may be enforced in_ proceed- 
ings directly against the vessel 
in the state  courts,#4 although 


such labor was performed or materials fur- 


dry dock. (2) Because, as the dissenting justices 
hold, the proceeding in the state courts (New York) 
was in attachment, and according to the course of the 
common law. (3) Because the grant by the national 
government to the federal courts of admiralty juris- 
diction was in furtherance of commerce between this 
nation and others, and there was no eall for its ex- 
ercise in the case at bar. 

40The Young Mechanic, 2 Curtis C. C. 404; The 
General Smith, 4 Wheat. (U. S.) 488: Peyroux y. 
Howard, 7 Pet. (U. 8S.) 324; New Orleans v. Phoebus, 
11 Pet. (U. S.) 174. 

41 Meyer v. Tupper, 1 Black. (66 U. S.) 522. In the 
case of Maguire v. Curd, 21 How. 248, decided in 
1858, it was held that the change in rule 12, took away 
from the district courts the right of proceeding in rem 
against a domestic vessel for repairs and supplies 
which had been assumed under the authority of state 
laws, thereby correcting an error which had its origin 
in the court in the case of The General Smith, 4 
Wheat. 439, applied and enforced in the case of Pey- 
roux v. Howard, 7 Pet. 324. 

42 Rule 12. “In allsuits by material men for supplies 
or repairs or other necessaries the libelant may pro- 
ceed against the ship and freight in rem or against 
the master and owner alone in personam.” 

43 The L. B. X., 93 Fed. Rep. 238; Rodd v. Heartt, 21 
Wall. (88 U.S.) 558; The J. E. Rumbell, 148 U.S. 1; 
Perry vy. Haines, 24 Sup. Ct. Rep. 8. The Glide, 167 
U. S. 606. ‘ 

44 Foster v. The Richard Busteed, 100 Mass. 409, 1 
Am. Rep. 125; Mitchell v. Steamboat Magnolia, 45 
Mo. 67; The Scow M. Tuttle v. Buck, 23 Ohio St. 565, 
13 Am. Rep. 270; Sinton v. Steamboat R. R. Rob- 
erts, 34 Ind. 448, 7 Am. Rep. 229; Shephard y. Steele, 
43 N. Y. 56, 3 Am. Rep. 660; The Victorian, 24 Oreg. 
121, 41 Am. St. Rep. 8388; MeMasters v. Oregon 
Dredge Co., 95 Fed. Rep. 882; Globe Iron Works v. 
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nished after the vessel had been launched, *® 
and even after it had been towed to a port in 
a different state.4® Such contracts are not 
within the admiralty jurisdiction of the dis- 
trict courts of the United States.‘7 

Courts of admiralty have no jurisdiction 
over torts consummated on land, though 
having their origin upon navigable water, as 
where property on land is set on fire by a 
vessel,** or a vessel runs into and damages 
the wall of a warehouse,*® and it is held 
that there is no reason why the remedy for 
such wrongs should not be pursued in the 
state court according to the statutory method 
prescribed by the law of the state, even 
though that law gives a lien onthe vessel.°° 

A contract for wharfage is mariltime, 
whether the vessel to which it is furnished is 
domestic or of another state or country.*! 
The contract for the usual service of the mas- 
ter of a vessel is also maritime though no 
lien is given for such services by the general 
maritime law.°? Therefore any lien that 
may be given for the same by state law can- 
not be enforced by proceeding in rem in the 
state courts,°* but may be enforced by the 
district courts of the United States in ad- 
miralty.°4 

Joun T. MarsHatr. 
Kansas City, Mo. 


The John B. Ketcham, 97 Fed. Rep. 872; Peoples 
Ferry Company v. Beers, 20 How. (U. 8.) 393; Roach 
v. Chapman, 22 How. (U. 8.) 129: Edwards v. Elliott, 
21 Wall. (U. 8S.) 582. 

# Wilson v. Lawrence, 82. N. Y. 411; Thorsen vy. 
The Schooner J. B. Martin, 26 Wis. 488, 7 Am. Rep. 91; 
MeDonald vy. The Nimbus, 187 Mass. 306; The Vic- 
torian, 24 Oveg. 121,41 Am. St. Rep. 888; Edwards 
v. Elliott, 21 Wall. (88 U. 8.) 582. 

6 Thorsen v. The Schooner J. B. Martin, 26 Wis. 488, 
7 Am, Rep. 91: MeDonald vy. The Nimbus, 137 Mass. 
360; The Count De Lesseps, 17 Fed. Rep. 461. 

47 The Scow Tuttle v. Buck, 23 Ohio St. 565,13 Am. 
Rep. 270; Peoples Ferry Company v. Beers, 20 How. 
(U. 8.) 393; Roach v. Chapman, 22 How. (U. 8.) 129; 
Edwards y. Elliott, 21 Wall. (88 U. 8.) 582. 

* The Plymouth, 3 Wall. (U. 8.) 20; Ex parte Phe- 
nix Insurance Co.,118 U. 8. 610. 

# Johnson vy. Chicago & Pac. Elevator Co., 119 U.S. 
388. 

*” Johnson v. Chicago & Pac. Elevator Co., 119 U.S. 
888, 105 Il). 462. 

5‘! Brookman v. Hammill,43 N. Y. 554,38 Am. Rep. 
731; The Maggie Hammond, 9 Wall. (U.S.) 485; Ex 
parte Easton, 5 Otto (85 U.S.), 68; Braisted v. Den- 
ton, 115 Fed. Rep. 428. 

52 New Orleans v. Phoebus, 11 Pet. 184; Norton v. 
Switzer, 3 Otto (93 U. S.), 355. 

53 Cases eited in notes 37 and 38. 

+4 See cases cited in note 43. 





MUNICIPAL CORPORATIONS—LIABILITY FOR 
PERMITTING FIREWORKS IN STREET. 
LANDAU vy. CITY OF NEW YORK. 

Court of Appeals of New York, December 13, 1904. 

A city is bound to exercise due care to keep its 
streets in a safe condition, and, where it allows fire- 
works in the public streets, constituting obstructions 
and nuisances, it is liable for resulting injuries. 

Where an exhibition of fireworks takes place in the 
public streets within the time authorized by a resolu- 
tion of the board of aldermen, the city is liable, if the 
exhibition is under such circumstarces as would per- 
mit ajury to find ita public nuisance, for damages 
caused to those injured by a premature explosion of 
the fireworks. 


VANN, J.: The question presented by this ap- 
peal involves the liability of the defendant for an 
explosion of fireworks which occurred on Madi- 
son avenue, adjoining Madison square, on the 
evening of election day, November 4, 1902, 
whereby 18 persons were killed, including the 
plaintiff's intestate, and about 200 injured. 

The board of aldermen of the city of New York 
have power to ‘‘prevent encroachments upon and 
obstruction to the streets, and 10 authorize and 
require their removal by the proper officers.” 
They ‘‘shall not have power,” as the charter ex- 
pressly provides, ‘*to authorize the placing or 
continuing of any encroachment or obstruction 
upon any street or sidewalk, except the temporary 
occupation theieof during the erection or repair- 
ing of a building ona lot opposite the same.” 
Revised Charter, Laws 1901, p. 28, ch. 466, § 50. 
‘They are authorized to pass ordinances for vari- 
ous purposes, and, among others, ‘tin relation to 
the use of guns, pistols, firearms, fire crackers, 
fireworks and detonating works of all descrip- 
tions.’ Jd. p. 27, § 49. Pursusnt to this author- 
ity, sections 718 and 719 of the revised ordi- 
nances were passed, which provide, in substance, 
that no person shall fire, discharge, or set off fire- 
works of any description within the limits of the 
city, under a penalty named for each violation. 
In October, 1902, while these ordinances were in 
force, the board of aldermen adopted, and on the 
27th of the same month the mayor spproved the 
following resulution: ‘*Resolved, that ihe ordi- 
nances relating to the discharge of fireworks in 
the city of New York be and the same are hereby 
suspended so far as they may apply tu meetings 
and parades of political parties or associations 
during the campaign of 1902; such suspension, 
however, to continue only until November 10th, 
1902, and be subject to such restrictions and safe- 
guards as the police department may determine 
as necessary.’ On the 27th of October, 1902, a 
copy of this resolution was sent by the city clerk 
to the police commissioner, and by him to all 
precincts and squads of the police department 
throughout the city, with a notice, officially 
signed, stating that ‘‘the following copy of a 
resolution of tne board of aldermen is transmitted 
to you for your information and guidance.” 
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‘The National Association of Democratic Clubs, 
a political organization, had a parade on the 
evening of November 4, 1902, and its officers ar- 
ranged to have a display of fireworks on Madison 
avenue, between Twenty-third and 'Twenty-fifth 
streets, in conneetion therewith. Madison ave- 
nue at this point is a wide street, bounded on the 
west by Madison square, a park of seven acres, 
where, as well as in the adjoining streets, 75,000 
people assembled to receive the election returns 
and witness the parade. They stood closely 
crowded in the park and on both sides of Madison 
avenue. The fireworks, consisting of mortars, 
bombs, rockets, and the like, were arranged in 
six parallel rows in the middle and on the west 
side of the avenue, commencing about 12 feet from 
the curb. A police sergeant testified that they 
filled the middle of Madison avenue from Twenty- 
fourth to Twenty-fifth street. The bombs 
were fired from mortars made of steel tubing, 
and were of a kind that had been frequently used 
before, without serious reSults, so far as ap- 
peared. ‘The fireworks were placed in the street 
in the presence of the police, who had been as- 
signed to duty in the locality to the number of 
several hundred, owing to the large crowd that 
was expected. While they did not superintend 
the arrangement of the fireworks in the street, 
they made no attempt to prevent it, owing to the 
resolution of the board of aldermen. Between 9 
and 10 o’clock in the evening, as the parade was 
approaching Madison Square, where thousands 
of people bad assembled, some of the fireworks 
exploded, from a cause not disclosed by the evi- 
dence; and the plaintiff's intestate, a young man 
about 19 years of age, was killed. This action 
was brought by the administrator of his estate to 
recover the damages caused by his death, and the 
complaint is adapted to the tbeory of either neg- 
ligence or nuisance. When first tried, there was 
a verdict for the plaintiff, but the judgment was 
reversed on appeal by the appellate division. 90 
App. Div. 50, 85 N. Y. Supp. 616. Upon the 
second trial the plaintiff was nonsuited, and the 
appellate division aflirmed by a divided vote, 
whereupon he appealed to this court. 

The law upon the subject of municipal liability 
for an explosion of fireworks in a public street 
varies radically in different jurisdictions, owing 
possibly to the presence or absence of large cities 
therein. In certain states the city is held not 
liable even when express permission is given by 
the common council, or pursuant to its authority. 
Hill v. Board of Aldermen, 72 N. Car. 55, 21 Am. 
Rep. 451; Fifield v. Common Council (Ariz.), 36 
Pac. Rep. 916, 24 L. R. A. 430. The law in our 
own state was established the other way by a de- 
cision of this court made wpon careful consid- 
eration, after full argument by distinguished 
counsel, who cited the pertinent authorities 
from all the states. Speir v. City of Brvoklyn, 
139 N. Y. 6, 34 N. E. Rep. 727. 21 L. R. A. 641, 
36 Am. St. Rep. 664. In that case it appeared 
that an ordinance of the common council of the 





City of Brooklyn, after prohibiting the discharge 
of fireworks within the city limits, provided that 
it should not extend to ‘‘any fireworks exhibited 
by order of the common council, or by any exhib- 
itor, whoshal be authorized by a permit from the 
mayor to exhibit the same for public amuse- 
ment.’’? There was a display of fireworks of con- 
siderable magnitude at the junction of two narrow 
streets completely built upon, which was man- 
aged by private persons, under a permit obtained 
from the mayor, and it resulted in the destruc- 
tion of the plaintiff’s house by fire. Under these 
circumstances, ‘‘in view of the place, the danger 
involved;and the occasion,’’ it was held that ‘‘the 
transaction was an unreasonable, unwarranted, 
and unlawful use of the streets, exposing persons 
and property to injury, and was properly found 
to constitute a public nuisance.”’ It was further 
held that, as the permit was im fact authorized by 
an ordinance of the common council regulating 
«a matter within its jurisdiction, the city was lia- 
ble, although the particular act authorized was 
unlawful. So it was decided in another case 
that a municipal corporation is liable for the con- 
sequences of an unlawful use of its streets, sanc- 
tioned by its permit. Cohen v. Mayor, etc., of 
N. Y., 113 N. Y. 532, 21 N. E. Rep. 700, 4L. R. 
A. 406, 10 Am. St. Rep. 506. The only effect of 
such a permit is to make the city liable jointly 
with the licensee. Stoddard v. Village of Sara- 
toga Springs, 127 N. Y. 261, 27 N. E. Rep. 1030; 
Arthur vy. City of Cohoes, 56 Hun, 36, 9N. Y. 
Supp. 160, Jd., 134 N. Y. 589, 31 N. E. Rep. 628. 

While a municipal eorporation is not liable for 


.the failure to pass ordinances prohibiting the 


discharge of fireworks in the public streets, it is 
bound to exercise due care to keep its streets in 
a safe condition, and is liable for permitting 
dangerous obstructions or nuisances therein. If 
an ordinance is passed in relation to the subject, 
and it is not enforced, or is subsequently repe. ied, 
there is no liability for the repeal, or for the 
mere tailure to enforce, but still the duty remains 
as to obstructions and nuisances. That duty 
never ceases, and it cannot be avoided by the 
passing of ordinances or the failure to pass them. 
" There is a distinction, well recognized by law, 
between the discharge of fireworks upon private 
property and ina public highway. There is also 
a distinction in this regard between highways, 
depending on their location, the extent of the 
traffic upon them, and the danger involved in 
case of accident. Fireworks in eertain. streets 
may or may not be a nuisance, according to the 
circumstanees, which usually present a question 
of fact. In the case now before us, we have to do 
with a crowded street, near the center of the lar- 
gest city on the continent, ‘‘whereany misadven- 
ture in managiug the discharge would be likely 
to result in injury to persons or property.’’ Fire- 
works exhibited on an extensive scale in a great 
thoroughfare, in the midst of a large city, where 
a vast multitude of people is assembled, if not a 
nuisance as a matter of law, may properly be 
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found such as a matter of fact. This was so ad- 
judged in the Speircase, which is controlling in 
principle. While such displays are sometimes 
tolerated, they are not authorized, and whoever 
isresponsible for them must run the risk of lia- 
bility for the consequences, so far as they result 
in injury to person or property. Conklin v. 
Thompson, 26 Barb. 218; Jenne v. Sutton, 43 N. 
J. Law, 257, 39 Am. Rep. 578; Little v. City of 
Madison, 42 Wis. 643, 24 Am. Rep. 435. 5 

If the resolution of the board of aldermen was, 
in substance aud effect, a license or permit which 
led to the exhibition in question, the city is liable 
for consenting in advance to the existence of a 
nuisance in its streets, provided a jury finds the 
facts as stated. The question of liability turns 
primarily on the meaning of the resolution, which 
is claimed by the plaintiff to be a license, and by 
the defendant a repeal. The resolution contem- 
plates the display of fireworks in the streets, for 
it applies to the parades of political parties 
which must take place in the streets, for they 
cannot be held anywhere else. The ordinances 
were not repealed, either in form or substance. 
The word *‘repeal”’ does not occur in the resolu- 
tion, and the ordinances remain in force as to all 
per-ons and organizations, except political par- 
ties and associations when holding meetings or 
having parades. When the ordinances and the 
resolution are read together, as they must be in 
order to get at the meaning and intent, there is 
an absolute prohibition. with a suspension thereof 
as to certain associations for a limited period 
only. It did not apply to all persons, but toa 
comparatively small number, and it was not for 
all time, but for about two weeks. If the suspen- 
sion had been permanent, and had applied to all 
persons, it might be held a repeal. It was not 
permanent, however, but was to continue only 
during the political campaign then in progress, 
and not beyond the early date named. It was 
neither total nor universal, but was in the nature 
of a substitute for a series of special permits to 
political parties until after election. While it 
was called a suspension, it had the effect of a 
permit. The limitation as to time and persons 
shows its real nature, for a repeal is not confined 
to certain individuals during a single fortnight. 
It was affirmative and permissive in character, 
because it allowed the classes named to do the pro- 
hibited acts for a limited period. The apparent 
intent was to grant a permit, but avoid the ap- 
pearance and responsibility. The actual intent 
may properly be gathered from the natural and 
expected effect of the action of the aldermen, 
which was tantamount to an invitation to do 
what wasdone. Their resolution was adapted to 
that end. and, as we think, was adopted for that 
purpose. No purpose \for passing it was sug- 
gested, other than to permit those conducting 
parades to set off fireworks during that particu- 
lar campaign. The use of the word ‘‘suspend- 
ed’? was an adroit conception, but it is at war 
with every other word in the resolution, and 











should be construed accordingly. Mere form is 
not material, for the real meaning as gathered 
from the entire resolution must control. The 
subject of the resolution was the display of tire- 
works in public streets,which had previously been 
prohibited, but was thenceforth permitted as to a 
limited number of persons for a limited period of 
time. No other intention than the one sug- 
gested can reasonably be imputed to the alder- 
men, when their action is considered in connec- 
tion with the circumstances existing at the time 
it was taken. The suspension as limited is prac- 
tically a license, becanse it is personal and tem- 
porary. While the persons are not named, they are 
plainly designated, and, although the places are 
not specified, all the streets of the city are opened 
to fireworks in connection with parades. he 
resolution virtually authorized certain assovia- 
tions to discharge fireworks, with no restriction 
to the kind, during the political campaign. then 
near its close, but not after the 10th of Novem- 
ber, which shows that what was in fact done was 
in contemplation. That is the natural interpre- 
tation of the resolution, and that is the way it 
was interpreted by the police and by the politi- 
cal club to which the fireworks belonged. As 
was said in the Speir case: ‘*When given and 
communicated to the police, it was understood as 
preventing any police interference with the act 
permitted, and it had that effect.”’ If the alder- 
men did not mean this; what did they mean? 
What other reason was there for passing the reso- 
lution? What was to be accomplished by it, un- 
less it authorized political parties to discharge 
fireworks during the campaign? Why was the 
suspension made *‘subject to such restrictions and 
safeguards as the police department” should re- 
gard as necessary’ This precaution throws light 
on the intention. Displays of fireworks were ex- 
pected as the result of the resolution, and hence 
they were placed under police regulation. They 


> were expected, because the resolution. as inter- 


preted by the aldermen themselves, permitted 
such displays, for clearly they could not be had 
without permission, as it would be the duty of 
the police to prevent them. 

As the purpose of the resolution was personal 
and temporary, and it was made subject to the 
restrictions and safeguards of the police depart- 
ment, we think it was a permit, and was intended 
asa permit. While permission did not make the 
display lawful—for the aldermen could not legal- 
ize a nuisance—it invited and led toit, as the jury 
could have found. Although the action of the 
board in granting the permit was beyond their 
powers, still, it bound tbe city, beeause it related 
to the subjeet of fireworks. which was in their 
jurisdiction. They tonsented to the creation of a 
nuisance in the streets, and thus placed the city 
under the same liability as if they had erected 
the nuisance themselves. They have no more 
right to authorize or permita nuisance than to 
reate one, but, if they do either, they make the 
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city liable for the damages directly caused by 
their action. 

The nonsuit was improperly granted. as a case 
was made for the jury. The judgments below 
should be reversed, and a new trial ordered, 
with costs to abide the event. 


Nove.—Liability of Municipality for Creating a 
Nuisance.—An aetion will lie against a city for tke 
creation of acommon nuisance, from which plaintiff 
suffers special damages, though an indictment 
would lie forthe same act. Hart y. Board of Chosen 
Freeholders, 57 N. J. Law, 99, 29 Atl. Rep. 490; Mor- 
try v. Danbury, 45 Conn. 556, 29 Am. Rep. 703; Jackson 
y.City of Rochester, 43 Hun, 635. A municipal cor- 
poration has no more right toereect and maintain a nui’ 
sance than a private individual possesses, and an action 
may be maintained against such corporation for inju- 
ries occasioned by a nuisance for whieh it is not re- 
sponsible in any ease in which, under like cireum- 
stances, an action could be maintained against an indi- 
vidual. Harper vy. City of Milwaukee, 30 Wis. 365.Thus 
where a city uses a certain piece of ground as adump 
ing place for dead animals, it was liable to any citizen 
whose health or comfort was particularly impaired. 
City of Hillsboro v. Ivey, 1 Tex. Civ. App. 563, 20 
s. W. Rep. 1012. So also a municipal corporation 
which erects a private nuisaneeis prima facie liable 
for its continuance. Pennoyer v. City of Saginaw, 8 
Mich. 534. 

So also Where the city has acted with others in cre- 
ating or carrying on a nuisance or trespass, cach tort 
feasor is liable for the entire ‘damage. City of San 
Antonio v. Mackey, 14 Tex. Civ. App. 210, 36 8. W. 
Rep. 760. Thus, where a city permits the improper 
use of a sewer in violation of an ordinance, it is liable 
to the head of a family for all injuries to himself and 
family by reason of offensive odors, and it cannot be 
urged as adefense that the corporate act complained 
of was itself insufficient or in violation of law. City 
of Champaign vy. Forrester, 29 Ill. App. 117. See also, 
Downs vy. High Point, 115 N. Car. 182, 20S. E. Rep. 
885; Bolton v. Rochelle, 84 Hun, 281, 82 N. Y. Supp. 
442, 

But nuisances may exist in the city without render- 
ing the same liable for the consequences. Ilowe y. 
City of New Orleans, 12 La. Ann. 481, Thus, a town 
isnot liable for an act which results in creating a 
nuisance to the property of one of its citizens, when 
the act complained of, e. y., digging a drain, is not 
Within the scope of its corporate powers. Seele v. 
Inhabitants of Deering, 79 Me. 343. So, also, the fail- 
ure of city officers to abate a nuisance which the city 
has authority to abate does not render the city liable. 
Armstrong y. City of Brunswick, 79 Mo. 319. To ren- 
der a city liable for the noxious smells arising from 
sarbaze deposited by it near plaintiff’s home, they 
must be such as to produce physical discomfort such 
as would interfere with the enjoyment of the prop- 
erty. City of Fort Worth y. Crawford, 74 Tex. 404, 
128. W. Rep. 52,15 Am. st. Rep. 840. See also Me- 
Crowell v. Bristol, 73 Tenn. (5 Lea) 685. Nor is acity 
liable for failing to remove a nuisance where an ordi- 
nance gave it authority to so remove it, the reason be- 
ing that the exercise of such a power is discretionary. 
McDade vy. City of Chester, 117 Pa. St. 414,12 Atl. 
Rep. 42. A 


_—- —_ 





JETSAM AND FLOTSAM. 
INJUNCTION AGAINST INJUNCTION, 

In Robertson vy. Montgomery Baseball Association 
(July 1904, 37 So. Rep. 388), the Supreme Court of 
Alabama administers a principle which has been il- 
lustrated by previous cases both in our own and in 
other states, but which really requires little, if any, 
argument to show its soundness. It was held that a 
bill for injunction alleging that defendants were 
about to seek an injunction restraining complainants 
from playing baseball in a certain place, and that de- 
fendants have no rights to be conserved by such in- 
junctions or restraining process threatened to be ob- 
tained, ete., was insufticient. Incidentally the court 
decided that allegations in a bill for an injunction that 
defendants’ threatened acts, sought to be enjoined, 
would be induced by improper motives, are imma- 
terial. 

Of course, it may frequently occur where a person 
wishes to doa certain thing and fears an injunction 
that it would be of practical advantage in poirt of 
time or for other reason to apply im mediately himself 


’ and have the merits of the portending controversy 


determined. Nevertheless, the recognition of sucha 
right would amount to judicial stultification. The 
case is different from that where a court of equity en- 
joins proceedings at law because of the incapacity of 
a legal tribunal to grant complete or substantial relief. 
The only consistent position for an equitable tribunal 
to take is that the mere apprehension of an injunction 
is not cognizable by a court, with the further pre- 
sumption that any court to which the application may 
be made will not fallinto error or perpetrate injustice. 
The Alabama court said: 

“Of course, the averment of improper motives on 
the part of respondents is not of importance. If they 
have rights requiring to their conse: vation the injunc- 
tive arm of the chancery court, that relief will not be 
denied merely because they are moved to the invoca- 
tion of that jurisdiction by malice or some improper 
consideration. ‘The law does notinquire into the mo- 
tives which lead a man to do what he hasa right to 
do.’ Clark v. Clapp, 14 R. 1, 248. ‘It is said that the 
plaintiff sues at the instigation of the General Navi- 
gation Company, but the courts look tothe rights, 
and not’the motives, of parties.’ Coleman vy. Railway 
Co., 10 Beay. 1, 12. Leaving, therefore, the averment 
as to respondents’ motives to one side, when they 
shall come to a circuit or city judge or chancellor 
with their bill or bills, and apply for an 
injunction against these complainants in re- 
spect of the playing of said games of  base- 
ball, the sole inquiry will be whether they show them- 
selves entitled to that relief. If they are entitled to 
it, they should not be enjoined against praying for it. 
If, as this bill undertakes to show, they have no case 
entitling them to such injunction, it is not. to be as- 
sumed that the writ will be awarded, but to the con- 
trary. Assuming that the present bill shows, as its 
allegations are intended to show, that these respond- 
ents have no right to an injunction against the play- 
iig of ball by Ragland under present arrangements, 
it is manifest that the only danger which can possibly, 
in point of fact, threaten the rights of the complainants 
is the danger of some high judicial officer of the state 
erroneously andimproperly ordering the writ of in- 
unction in acase and upon facts which do not war- 
jrant such a decree; and in legal contemplation that is 
no danger at all. Courts should not, and cannot 
properly, proceed upon the theory that other courts 
or judges will act erroneously, or exercise their dis- 
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cretion, when that is appealed to, ill-advisedly or im- 
properly. Thus it is said by Mr. High: ‘It is to be 
observed, however, that mere apprehension or fears 
on the part of the person seeking relief that the de- 
fendant may institute actions against him in the fu- 
ture will not warrant a court of equity in enjoining 
the bringing of such actions. Nor will a court of 
equity powers grantan injunction for the purpose of 
preventing a defencant in the injunction suit 
from bringing an action for injunction against 
complainant in that suit, since equity will notentertain 
jurisdiction upon the ground that another court of 
competent jurisdition may decide improperly.’ 
1 High on Injunctions, sec. 64; Wolfe v. Burke, 56 N. 
Y. 115; Wallack v. Society for the Reformation of 
Juvenile Delinquents, 67 N. Y. 23; Dayton v. Relf, 34 
Wis. 86; Schell v. Erie Ry., 51 Barb. 368. 

The bill before us, proceeding as it does alone on 
the theory that complainants will suffer irreparable 
injury from erroneous and improper judicial action 
upon prayer for injunction in bills which respordents 
threaten to file, and seeking only injunctive relief 
forestalling such apprehended future miscarriage of 
justice and maladministration of law, presents no 
ease of equitable cognizance. The injunction issued 
on the filing of the billshould have been dissolved for 
want of equity in the bill, and the motion to dismiss 
the bill for want of equity should have been granted.” 
—New York Law Journal. t 


BOOK REVIEWS. 
SUTHERLAND’S NOTES ON THE CONSTITUTION OF 
THE UNITED STATES. 

A complete annotation of the federal constitution in 
the form of a working brief has been for some time 
greatly desired by the profession. Such desire has 
been quite completely satisfied by the appearance of 
the work now before us for review entitled ‘‘Notes 
on the Constitution of the United States,” by William 
A. Sutherland of the California bar. 

This work attempts to show the construction and 
operation of the constitution as determined by the 
federal supreme court, but contains also eopious ref- 
erences to illustrative cases from the inferior federal 
courts and state courts. The authorspeaks of hisown 
efforts as follows: “In the preparation of this work 
the object of the author has been, primarily to deter- 
mine and set forth the construction and operation of 
the constitution so far as it has been settled by the 
courts. With this object in view the decisions have 
been carefully examined, and the rules deduced from 
them arranged in their logical sequence, and appar- 
ently conflicting authorities have been harmonized. 
There has been an avoidance of all philosophical dis- 
cussion of many questions which invited such treat- 
ment; all effort to show why the law is as it is or why 
it should not be as itis, has been omitted. The al- 
ready familiar method of treating the constitution 
clause by clause has been followed as being most con- 
venient for the practitioner. Judicial authority has 
been cited for every statement made, thus furnishing 
a wealth of decisions upon ali points which have ever 
been disputed. It is believed that the method fol- 
lowed will commend itself to the profession.” 

Our examination of Mr. Sutherland’s work more 
than corroborates his modes statement just quoted. 
Each clause of every section of the eonstitution which 
has ever had one word of construction by the courts 
is separated for discussion, and where the citations 





are numerous, the discussion is subdivided into cop. 
venient and appropriate sections, and subsections, 
Altogether itis a very valuable book for the busy 
practitioner. Printed in one volume of 973 pages and 


published by Bancroft- Whitney Company, San Fran.’ 


cisco, Cal. 





BOOKS RECEIVED. 





The Organization and Management of Business Gor- 
porations. By Walter C. Clephane, LL. M., of the 
Bar of the Supreme Court of the United States; Pro. 
fessor of the Law of the Organization and Manage. 
ment of Corporations in the George Washington 
University of Washington, D. C. St. Paul, Minn, 
West Publishing Co. Buckram, pp. 246. Price, 
#2.50. Review will follow. 

Street Railway Reports Annotated, Reporting the 
Electric Railway and Street Railway Decisions of 
the Federal and State Courts in the United States, 
Edited by Frank B. Gilbert, ofthe Albany Bar. Vol, 
II. Albany, N. Y. Matthew Bender, 1904. Sheep, 
pp. 1070. Price, $5.00. Review will follew. 

New York State Library Yearbook of Legislation, 
1903. Edited by Robert H. Whitten, Sociology Li- 
brarian. Albany, New York State Education De- 
partment, 1904. Price, $1.00 


HUMOR OF THE LAW. 


Lord Chancellor Thurlow was once applied to bya 
poor curate who desired an appointment to a living 
which had become vacant. In his usual gruff and 
profane manner Thurlow cried out upon seeing the 
intruder: ‘*‘Whoare you? Where do you come from 
What do you want? What interest have you? In 
what lord’s name do you come?” 

‘‘Indeed,” replied the astonished curate, ‘I came 
for the living of ——, but I have no interest. I came 
in the name of no lord but the Lord of Hosts.” “You 
are the first man who ever applied to me in that 
Lord’s name,” replied Thurlow, ‘and I’m hanged if 
you don’t get what you want.” 
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1. ACCOUNT STATED—Consideration Supporting Each 
Item.—A consideration and legal liability for each item 
stated in an account is not essential, outside of the 
stated account, to sustain a cause of action for the bal- 
ance.—Vatillo v. Allen-West Commission Co.,U. 8. C.C. 
of App., BHighth Circuit, 131 Fed. Rep. 680. 

2. ACTION—Election of Remedies.—Though a party 
having cause of action ex delicto may waive the tort and 
sue in assumpsit, yet, where he elects to sue in tort, he 
cannot recover in assumpsit.—Berme! v. Harnischfeger, 
g@ N. Y. Supp. 1029. 

3. ACTION — Fraudulent Conveyance.—In action to set 
aside fraudulent conveyances, allegations as to prom- 
ises by grantee to pay grantor’s debts held not to con- 
stitute a separate cause of action on contract.— Zeiser v. 
Cohn, 90 N. Y. Supp. 66. 

4, ADMIRALTY—Collision.—The decision of a_ trial 
judge, who has seen the witnesses in an acticn for dam 
ages resulting froma collision, will not be reversed on 
appeal, unless it is against the evidence.—Jameson vy. 
Lewis, U. S.C. C. of App., Fourth Circuit, 141 Fed. Rep. 
728. 

5. ADVERSE POSSESSION—Character of Holding —Oc- 
cupat‘on of land by decedent’s father held not adverse 
to decedent’s minor heirs, in the absence of notice to 
such heirs that his holding was adverse.—Nugent vy. 
Peterman, Mieh., 100 N. W. Rep. 895. 

6. ADVERSE POSSESSION—Color of Title. — In eject- 
ment, Where both parties claimed by adverse posses- 
sion, an instruction denying to defendant the presumed 
nghts arising from prior possession, of which plaintiff 
had full knowledge and had acquiesced in, was erro- 
neous.—Dorlan y. Westervitch, Ala , 37 So. Rep. 382. 

7. ADVERSE POSSESSION -- Constructive Notice of De- 
fective Title.—It is no defense to claim by adverse pos- 
session that the claimant has by the record constructive 
notice of defect in his title.—Severson v. Gremm, Iowa, 
100N. Ws Rep. 862. 

8. ADVERSE POSSESSION—Listing of Land for Taxa- 
tion.—That one claiming land by adverse possession did 
not return the land for taxation was relevant to rebut 
his evidence that he claimed to own the land.—Anniston 
City Land Co. v. Edmondson, Ala., 37 So. Rep. 424. 


9. ADVERSE VOSSESSION—U nacknowledged Tax Deed. 
—In ejectment, unacknowledged tax deed, unattested 
by any witness and not filed for record within five years 
after its execution, held admissible to show color of title. 
—Dorlan v. Westervitch, Ala., 37 So. Rep. 382. 


10. APPEAL AND ERROR — Ambiguous Pleadings. — 
When the pleadings are ambiguous, and one of the par- 
ties has been misled to his prejuaice, an opportunity 
should be offered for the introduction of testimony.— 
McPhee v. Kelsay, Oreg., 78 Pac. Rep. 224. 

ll. APPEAL AND ERROR—AsSignment of Error.—An as- 
signment that the court erred in overruling demurrers 
to five different counts of the complaint cannot be sus- 
tained, unless all of the counts were bad.—Moore, J. & K 
C. R. Co. v. Bromberg, Ala., 37 So. Rep. 395. 

12. APPEAL AND ERROR — Change of Venue.—The de- 
nial of a petition fora change of venue cannot be r@ 
viewed on appeal, where the material facts were not pre 





sented by the abstract.—McMahon v. Connelly, Colo., 78 
Pac. Rep. 300. 

13. APPEAL AND ERROR — Findings on Subsequent Ap- 
peal.—Where, on appeal, the court heid that the evi- 
dence was so conflicting as to preclude it from disturb- 
ing a certain finding, but reversed on another ground, 
such decision was conclusive on a subsequent appeal, 
and supported a contrary finding on the same evidence. 
—Raymon v. Glover, Cal., 78 Pac. Rep. 3. 

14. APPEAL AND ERROR—Harmless Exclusion of Evi- 
dence. — Exclusion of evidence held harmless, where 
this would not have justified a different finding.—Schae- 
fer v. Anchor Mut. Fire Ins. Co., lowa, 100N. W. Rep. 857. 

15. APPEAL AND ERROR—Refusal to Amend Complaint. 
—An order refusing leave to amend a complaint on the 
ground of want of power in the court is appealable.— 
Lassiter v. Norfolk & C. R. Co., N. Car., 48 8. E. Rep. 642. 

16. ARREST—Employees of Telegraph Company Steal- 
ing News.—Arrest of employees of telegraph and tele- 
phone company, collecting news of horse races held a 
violation of constitutional liberty.—People vy. Breen, 89 
N.Y. Supp. 998. . 

17. ARREST — Warrant of Justice Outside of County.— 
Warrant of a justice of the peace of one county, having 
no efficacy as a warrant of arrest outside such county, 
when not indorsed by magistrate in another county, un- 
der Code 1896, § 5219, held sufficient to show existence of 
fact on which a police officer is authorized to arrest, un- 
der section 5211.—Smotherman vy. State, Ala., 37 So. Rep. 
376. 

18. ASSIGNMENTS—Authorizing Bank to Collect Draft 
and Pay to Person Named.—The delivery of drafts toa 
bank for collection, the proceeds to be paid to a person 
named, held to constitute an assignment of such pro- 
ceeds.—Zilke v. Woodley, Wash., 78 Pac. Rep. 299. 

19, ASSIGNMENTS—Mechanics’ Lien Law.—Acceptance 
of order by subcontractor held to work an equitable as- 
signment of so much of the amount to become due to the 
contractor as is represented by the order.—Wheelock v. 
Huy, Iowa, 100 N. W. Rep. §63. 

20.° ASSIGNMENT FOR BENEFIT OF CREDITORS—Inade- 
quacy of Price —A sale by an assignee for creditors 
held not fraudulent merely because ot inadequacy of 
price .— Lacy v. Gunn, Cal., 78 Pac. Rep. 30. 

221. ASSOCIATIONS—Action on Bond, Trustees as Plaint- 
iff—In action on official bond given to plaintiffs as 
trustees of an unincorporated association, plaintiffs’ 
designation of themselves in the title as “trustees for 
the use of” the unincorporated association held descrip- 
tio personarum.—Hecker y. Cook, Colo., 78 Pac. Rep, 311. 


22. ATTORNEY AND CLIENT—Presumed Authority.—The 
assumption by an attorney of authority within the scope 
of the ordinary power of a practicing lawyer to act fora 
party to an action is presumptive proof of actual au- 
thority.—Brownv Arnold, U.8.C. C. of App., Eighth 
Circuit, 131 Fed Rep. 723. 

23° ATTORNEY AND CLIENT—Substitution of Attorney 
in Divorce ‘ ase.—In an action for divorce, plaintiff held 


entitled to a substitution of attorneys without payment . 


of further fees to a former attorney.—Cary v. Cary, 89 
N. Y. Supp. 1061. 

24. BANKRUPTCY—Appointment of Receiver.—The ap- 
pointment of a receiver for the property of a corpora- 
tion in a suit for the foreclosure of a meitgage on the 
ground of abreach of its covenants, insolvency not be- 
ing alleged as a ground, is not an appointment “because 
of insolvency,” which constitutes an act of bankruptcy, 
under Banker. Act 1898.—Jn re Douglas Coal & Coke Co., 
U. 8. D. C., E. D. Tenn., 131 Fed. Rep. 769. 


25. BANKRUPTCY—Sheriff’s Allowance.—On disallow- 
ance of poundage in bankruptcy proceedings to sheriff 
held, his remedy was by appeal, not by motion for al- 
lowance in the state courts.—Johnson v. Woodend, 90 
N.Y. Supp. 43. . 

26. BILLS AND NOTES—Failure of Consideration.—The 
fact that whisky sold to defendant did not meet the 
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wants of defendant’s trade, as plaintiff represented, 
held not a failure of consideration.—Shiretzki v. Julius 
Kessler & Co., Ala., 37 So. Rep. 422. 

27. BILLS AND NoOTES—Innocent Purchaser of Non- 
negotiable Note.—A nonnegotiable instrument trans- 
ferred to an innocent purchaser is subject to all the de- 
fenses which could be interposed in-the hands of the 
original payee.—Cotton v. John Deere Plow Co., Okla., 
78 Pac. Rep. 321. 

28, BILLS AND NOTES—Liability of Acceptor.—Where 
the drawee of an order accepted the same, he was not 
entitled to defend on the ground that after the accept- 
ance a lease, out of which the acceptor’s indebtedness 
to the drawer was to accrue, sad been abandoned.— 
Ragsdale v. Gresham, Ala., 87 So. Rep. 367. 

29. BOUNDARIES—Government Survey.—The actual 
point of establishment of the corner of a quarter section 
of land by government surveyors held entitled to pre- 
cedence over the field notes.— Thayer v. Spokane 
County, Wash., 78 Pac. Rep. 200. 

30 BOUNDARIES—Narrowing Streets.—Purchasers of 
lots according to a plat showing a street adjoining the 
same held to take title to the center of the street, sub- 
ject only to the public easements and rights ofthe city. 
—Smith v. City of Beloit, Wis., 100 N. W. Rep. 877. 

31. BOUNTIES—Killing gWild Animals.—Under coyote 

bounty act (St. 1891, p. 280,ch. 198), the state board of 
examiners held authorized to allow a claim for coyotes 
killed on the certificates of the several boards of super- 
visors provided for by such act.--Bickerdike v. State, 
Cal., 78 Pac. Rep. 270. 
32. CHATTEL MORTGAGES— Law Governing.—The record- 
ing of a chattel mortgage and the effect of such record- 
ing are governed by the law of the state where the 
property is situated.—Jn re Brannock, U.S. D. C., N. D. 
Iowa, 131 Fed. Rep. 819. 

33. CONSPIRACY—Sale of Liquors Without License.—In 
a prosecution under an information containing two 
counts for two separate offenses, failure to eharge that 
all the evidence should be considered under each cognt 
held not error.—State v. Darling, Vt.,5s Atl. Rep. 974. 


34. CONSTITUTIONAL LAW—Presumption as to Legis- 
lative Enactments.—Legislative enactments are pre- 
sumed to be constitutional, unless the contrary clearly 
appears.—Highiand Boy Gold Min. Co. v. Strickley, Utah, 
78 Pac. Rep. 296. 

35, CONSTITUTIONAL LAw—Statute Permitting Wife to 
Convey her Real Estate.— Acts 1896, p. 42, No. 49, author- 
izing acourtof chancery in its discretion to permit a 
married woman to convey her real estate by separate 
deed, held unconstitutional, as depriving the husband 
of his property without due process of law.—Hubbard 
v. Hubbard, Vt., 58 Atl. Rep. 969. 

36. CONTEMPT — Punishment. — Punishment for con- 
tempt by imprisonment, or fine and imprisonment, is 
not governed by Rev. St. 188, § 4633, as to the necessity 
for specifically limiting the time of confinement —Jos. 
Schlitz Brewing Co. v. Washburn Brewing Co , Wis., 
100 N. W. Rep. 842. 

87. CONTRACTS—Cutting Timber,Consideration for Sec- 
ond Agreement.—The parties to a contract for the cut- 
ting of timber held based on the sufficier.t considera- 
tion, and operated as a modification of the original con- 
tract.—Gatlin v. Serpell, N. Car.,48S E. Rep. 631. 


38. CONTRACTS—Mortgage by Married Woman.—Mort- 
gage by wifeto pay huasband’s debts and compromise 
criminal prosecution held invalid as to the prosecution. 
—Pierson v. Green, 8. Car., 488. E. Rep. 624. 

39. CONTRACTS—Sufliciency of Allegation in Action 
for Breach,—It is not necessary that the complaint in 
an action on acontract should set out the contract in 
words and figures. — Mansfield v. Morgan, Ala., 27 So. 
Rep. 393. 

40. CORPORATIONS — Bona Fide Purchase Stock, — 
Creditor of holder of stock certificate receiving the stock 
to be applied as a credit on an indebtedness existing 








prior to to the issuance of the stock held not a bona fide 
purchaser for value without notice. — Johnson vy. Am. 
berson, Ala., 37 So. Rep. 273. 

41. CORPORATIONS — Capacity to Sue. —A plaintiff is 
supposed to have the legal capacity to sue, and the bur- 
den is on defendant to say that such capacity does not 
exist.— Boyce v. Augusta Camp, No. 7,429,M. W.A,, 
Okla., 78 Pac. Rep. 322. 

42. CORPORATIONS—Fraudjon Stockholder.—Only such 
of the directors of a corporation as intentionally partie 
ipate in fraud, whereby one becomes and remainsa 
stockholder, held liable to assume her position as stock- 
holder and return her entire investment.— Lyon y, 
James, 90 N. Y. Supp. 28. 

43. CORPORATIONS—Leases of Indian Mineral Lands,— 
Leases of mineral land in Indian Territory, assigned to 
a Wisconsin mining corporation in return for stock, 
held not void ab initio, and hence, in an action to en- 
force the assignor’s statutory liability for debts, the 
burden was on the plaintiff to show actual fraud.—Me- 
Bride v. Farrington, U. S. C. C.,W. D.N. Y., 131 Fed, 
Rep. 797. 

44. CORPORATIONS—Limitations.—A right to defeat a 
debt by limitations is neither a vested right nor a prop- 
erty right.—Orman v. Van Arsdell, N. Mex., 78 Pac. Rep. 
48. 

45. CORPORATIONS — Pleading Corporate Existence.— 
The words “a corporation,” appearing in the title ofa 
case after the name of plaintiff, held an allegation of in- 
corporation. — Boyce vy. Augusta Camp, No. 7,429, M. 
W. A., Okla., 78 Pac. Rep. 322. 

46. CORPORATIONS—Presumption that Directors Will 
Perform Their Duty.—The presumption that directors 
of a corporation will do their duty is overcome by the 
presence of causes sufficient to influence them todo 
otherwise.—Montgomery Traction Co. v. Harmon, Ala., 
37 So. Rep. 371. 

47. Costs—Witnesses not Examined.—Under a com 
promise agreement that defendant should pay the costs 
defendant held not liable forthe costs of witnesses sub- 
poenaed by plaintiff, but not sworn, examined, or tend- 
ered to defendant.—Moore y. Navassa Guano Co, N. Car., 
488. E. Rep. 641. 

48. CouRTS—Jurisdiction of Person.—W here the juris- 
diction of the person is lost by irregularities, it may be 
restored by the appearance or waiver by defendants.— 
Hobbs v. German-American Doctors, Okla., 78 Pac. Rep, 
356. . 

49. Courts — Term “Until” Construed. — The word 
“until,” in Acts 190-01, p. 1291, declaring that one of the 
terms of the city court of Gadsden shall continue until 
the third Saturday in December, is exclusive of that 
day.—Johnson y. State, Ala., 37 So. Rep. 421. 

50. CREDITORS’ SuIT—Right to Maintain.—A creditors 
bill cannot be maintained until a judgment has been 
obtained andexecution issued and returned unsatisfied. 
--Matarese v. Caldarone, R. I., 58 Atl. Rep. 976. 

51. CRIMINAL EVIDENCE—Conspiracy.—Where a con- 
sp.racy is established, the declarations and acts of any 
of the co-conspirators before the conspiracy is aband- 
oned are admissible against each.—People y. Mol, Mich., 
100 N. W. Rep. 913. 

52. CRIMINAL EVIDENCE—Letters From Absent Wit- 
ness.—In a criminal prosecution, letters from absent 
witness from outside the state held admissible, in view 
of Code Civ. Proc. § 1963, concerning presumptions.— 
People v. Barker, Cal., 78 Pac. Rep. 266. 

53. CRIMINAL EVIDENCE—Ownership and Control of 
Liquor Nuisance.—The admission in evidncee of an of- 
fice copy of a mortgage by defendant to prove owner- 
ship held not prejudicial, where defendant afterwards 
testified that he executed it.—State v. McKinnon, Me., 
58 Atl. Rep. 1028. 

54. CRIMINAL EVIDENCE—Testimony of Accomplice.— 
An accomplice is a competent witness, when corrobor- 
fitted sufficiently to connect defendant with the crime.— 
Rhodes vy. State, Ala., 37 So. Rep. 365. 
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55. CRIMINAL LAw—Poisoning.—In a prosecution for 
poisoning certain colts, evidence that defendant 8 
shortly thereafter attempted to poison H and wife held 
admissible as tending to prove motive for the crime 
eharged.—State v. Sargood, Vt.,58 Atl., Rep. 971. 

56. CR-MINAL LAW—Reasonable Doubt.—The law does 
not require the exclusion of all uncertainty, which, as 
proof satisfying thejury of guilt beyond a reasonable 
doubt, will warrant a finding of guilt .—Jones v. State 
Ala., 37 So. Rep. 390. 

57. CRIMINAL TRIAL—Carrying Concealed Weapons.—A 
conviction of assault with a pistol was no bar to a prose- 
ecution for carrying such pistol concealed.—Brown vy. 
State, Ala.,37 So. Rep. 408. ; 

58. CRIMINAL TRIAL — Change of Venue. — Where an 
impartial jury is in fact obtained, aconclusive presump- 
tion arises that a motion for change of venue on the 
ground of prejudice inthe county is unfounded.—Bowles 
v. Commonwealth, Va., 48 8. E. Rep. 527. 

59. CRIMINAL TRIAL—Parol Testimony Affecting Dep- 
ositions.—In a prosecution for perjury in making® dep- 
osition, parol evidence is admissible to show the testi 
mony given, although it was taken by a stenographer.— 
State v. Woolridge, Oreg., 78 Pac. Rep. 333. 

60. CRIMINAL TRIAL—“Reasonable Doubt.’’—The state, 
in order to convict one accused of crime, must show that 
the accused is guilty beyond a reasonable doubt.—State 
vy. Emory, Dela., 58 Atl. Rep. 1036, 

1. CURTESY—Right to Curtesy in Wife’s Dower.— The 
husband of a deceased heir of real estate held not en- 
titled to curtesy out of the dower interest of the widow 
of his wife’s father, either before or after the termina- 
tion of the widow’s life estate in her third of the prem 
ises.—Howells v. McGraw, 90 N. Y. Supp. 1. 

62. DEATH—Amount Recovered for Wrongful Death, 
to Whom Payable.—Under Rev. St. 1893, § 2316, money 
paid for death of unmarried son by negligence is divided 
equally between father and mother; there being neither 
brother nor sister.—Childs v. Bolton, 8S. Car., 48S KE. 
Rep. 618. 

63. DEATH — Burden of Proving Contributory Negli- 
gence.—In an action for death by wrongful act, the bur- 
den of proving contributory negligence is on defendant. 
—Mobile, J. & K.C. R Co. v. Bromberg, Ala ,37 So. Rep. 
395. 

64. DEDICATION—Streets.—User of a strip between two 
blocks, as shown by the plat ofa city addition, held 
sufficient to show an acceptance and a common-law 
dedication ofthe street.—Smith v. City of Beloit, Wis., 
100 N. W. Rep 877. 

65. DEPOSITIONS — Infirm Witnesses. —A stipulation 
permitting use ot atypewritten copy of the deposition of 
infirm witnesses, instead of the original, held not a 
waiver of proof that the witnesses were still infirm, un- 
der B. & C. Comp. § $40, as a condition to the use of such 
depositions.—Carter v. Wakeman, O1eg.,78 Pac. Rep. 
362. 

66. DIVORCE — Alimony Pending Appeal. — Alimony 
may be granted to a married woman inan action for di- 
vorce pending an appeal of the cause tothe supreme 
court.—Lawrence v. Lawrence, Ala , 37 So. Rep. 379. 

67. DIVORCE—Petition to Vacate.—A finding ona peti- 
tion to vacate adivorce decree held alone sufficient to 
sustain the decree of vacation, though other findings 
were not within the issues.—State v. Superior Court of 
King County, Wash., 78 Pac. Rep. 198. 

68. DIVORCE—Time of Termination of Marriage Rela- 
tion.—Under B. & C. Comp. §515, an attempted appeal 
by defendant from a decree of divorce for want of an- 
swer did not prevent the decree from terminating the 
marriage relation onthe date it was entered.—State vy. 
Leasia, Oreg., 78 Pac. Rep. 328, 

69. DOWER — Property Indivisible, Allotment of Rents 
and Profits.—Where real estate, out of which dower is to 
be assigned, is of itself indivisible, an allotment may be 
made to the widow of her proportionate share of the 
rents and profits.—Howells v. McGraw, 90 N. Y. Supp. 1. 











70. DRAINS—Assessments for Construction.—That the 
board of review merely orders certain changes in the 
drain commissioner’s assessment of certain lands with- 
out mentioning the other lands assessed by the com- 
missioner, held immaterial.—Murphy v. Dobben, Mich., 
100 N. W. Rep. 891. 

71. EASEMENTS — Adverse Possession. — Extension of 
top railing of iron fence over line in front of adjoining 
owner’s premises held insuflicient to constitute an ad- 
verse possession.—Slattery v. McCaw, 90 N. Y. Supp. 52. 

72. EVIDENCE—Ability to Pack Boxes.—Evidence as to 
the number of boxes witness could pack in a given time 
held not admissible to show the number defendant 
could pack.—People v. Miller, Cal., 78 Pac. Rep. 227. 

73, EVIDENCE—Admissibility of Testimony Given at 
Former Trial —Testimony of a witness in a former trial 
held admissible on a second trial, on his being beyond 
the jurisdiction of, the court.—Ross-Lewin v. Germania 
Life Ins. Co., Colo., 78 Pac. Rep. 305. 

74. EVIDENCE—Laws of Foregn States.—When a right 
of action is based on the law of another state, whether 
written or unwritten, such law should be pleaded and 
proved.—Lassiter v. Norfolk & C. R. Co.. N. Car., 488. E. 
Rep. 642. 

75, EVIDENCE—Parol Evidence to Explain Memoran- 
dum.—Where the parties to a;memorandum cannot 
agree as to its meaning, parol evidence is admissible.— 
Pringle v. King, Ariz., 78 Pac. Rep. 367. 

76. EXECUTORS AND . ADMINISTRATORS — Deducting 
Debt from Legacy.—The right to deduct from the share 
of a legatee a sum due from him to the estate, as surviv- 
ing partner of testator, held not affected by lapse of 
time.—Noble yv. Tait, Ala., 37 So. Rep. 278. 


77. EXECUTORS AND ADMINISTRATORS—Liability on 
Contract.—An admunistratrix binds herself by her con- 
tract personally to the extent of the assets of the estate 
in her hands.—Carpenterv. Lindauer, N. Mex., 78 Pac. 
Rep. 57. 

78. EXECUTORS AND ADMINISTRATORS—Rights of Ex- 
ecutor de son tort.—An executor de son tort held not en- 
titled to recoyer from the estate for sums paid out for 
his bond, or appraisers’ and justices’ fees, nor for servi- 
ces of himself and his attorney, unless such services 
were of benefit to the estate.—Slate v. Henkle, Oreg., 78 
Pac. Rep. 325. 

79. EXECUTORS AND ADMINISTRATORS — Unsigned 
Codicil.—In an action against an estate for services 
rendered, an unsigned statement attached to decedent’s 
will held inadmissible to show the value of alleged 
additional services.—Oliver v. Jessup’s Estate, Mich., 100 
N. W. Rep. 900. 

80. EXEMPTIONS—Action on Bond to Contest Exemp- 
tions.—In an action ona bond to contest exemptions,ex- 
penses in attending court, loss of time, and hotel bills 
held proper elements of damage.—Kirby v. Forbes, Ala., 
37 So. Rep. 411. 

$1. FRAUD — Fraudulent ,Misrepresentations. — False 
and fraudulent statements which incidentally refer to 
the sale of real estate, and to the rights of a person un- 
der a bid therefor at sheriff’s sale, held actionable to the 
extent of the injuries sustained.—Newell v. Long-Bell 
Lumber Co., Okla., 78 Pac. Rep. 104. 

82. FRAUDS, STATUTE OF—Acceptance of Note.—An ac- 
ceptance, as betwen the acceptor and the payee, is an 
original undertaking, not within the statute of frauds.— 
Ragsdale v. Gresham, Ala., 37 So. Rep. 367. 


88. FRAUDS, STATUTE OF—Oral Promise of Indorser.— 
An oral promise of an indorser of a note held by a bank 
to deposit money to pay the same held within the stat- 
ute of frauds, in thefabsence of proof of part perform- 
ance.—Crawford Vv. Steel, Mich., 100 N. W. Rep. 902. 

84. FRAUDS, STATUTE OF—Specific Performance.—A 
complete contract, binding under the statute of frauds, 
may be gathered from letters, telegrams, and writings 
between the parties.—Halsell v. Renfrow, Okla., 78 Pac 
Rep. 118. 
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85. FRAUDULENT CONVEYANCES—Evidence to Sustain 
Creditors’ Suit.—In a creditors’ suit to set aside a con- 
veyance of land by a surety for the plaintiff's debt, evi- 
dence is admissible to prove the insolvency of the 
principal and also of the surety aside from the land 
conveyed —Bank of Willows v. Small, Cal., 78 Pac. Rep. 
263. ‘ 

86. FRAUDULENT CONVEYANCES — Garnishment. — 
Where a vendee of goods sold in bulk was garnished by 
acreditor of the vendor, and the goods were of more 
value than the amount due vendor’s creditor, it was im- 
material that the value of the goods atthe time they 
were disposed of by the vendee was not shown.—Kohn 
v. Fishbach, Wash., 78 Pac. Rep. 199. 

87. HABEAS CoRPUS—Hearing, What May be Shown.— 
On habeas corpus, petitioner held not entitled to show on 
hearing that in point of fact he was not guilty of the 
offense charged against him.—Smotherman v. State, 
Ala., 37 So. Rep. 376. 

88. HEALTH—Bil!l Against County for Special Police- 
man.—A bill against acounty for services of a “special 
policeman” in ‘‘smallpox cases” held not objectionable 
on its face, on the ground that it was a bill for policing 
the city.—City of Monroe v. Board of Suprs. of Monroe 
County, Mich., 100 N. W. Rep. $96. 


89. HiGHWways—Description of Terminus.—The termi- 
nus of a public road petitioned for held sufficiently de- 
scribed as astake markedin acertain way near a cer- 
tain house.—Jn re Ralph, Del., 58 Atl. Rep. 1036. 

90. HOMESTEAD—Deed of Trust.—A deed of trust exe- 
cuted by a husband and wife held void, under Code 1896, 
§ 2034, because of the certificate to wife’s acknowledg- 
ment being false —Shook v. Southern Building & Loan 
Assn., Ala., 37 So. Rep. 409. 


91. HOMICIDE — Evidence as to Motive.—II1l treatment 
and previous assaults are admissible to prove motive 
in case of homicide.—Wells v. Territory, Okla., 78 Pac. 
Rep. 124. 

92. HOMICIDE—Intent.—In a rrosecution for homicide, 
defendant held not entitled to show that his general dis- 
position was gentle, kind, and harmless.—Demaree v. 
Commonwealth, Ky.,82 8. W. Rep. 231. 


93. HOMICIDE — Premeditation. — Premeditation held 
not a necessary element of assault with intent to mur- 
der.—Smith v. State, Ala., 37 So. Rep. 423. , 


94. HOMICIDE—Presumptions.— The mere killing of 
another is presumed to be unlawful, and to have been 
done with malice aforethought, until the contrary is 
shown.—State v. Emory, Dela., 58 Atl. Rep. 1036. 

95. HUSBAND AND WIFE—Beneficiary in Void Deed of 
Trust.—A beneficiary in a void deed of trust executed by 
husband and wife held not a purchaser for value with- 
out notice.—Shook v. Southern Building & Loan Assn., 

la., 37 So. Rep. 409. 

96. HUSBAND AND WIFE —Community Property.—An 
administratrix of her deceased husband held liable to 
he extent of such estate to the creditors of the commu- 

ity.—Carpenter v. Lindauer, N. Mex., 78 Pac. Rep. 57. 


97. INJUNCTION — Contempt. — An order refusing to 
punish an alleged violation of an injunction as for con- 
tempt is not reviewable on appeal.—People v. Ann Arbor 
R. Co., Mich., 100 N. W. Rep. 892. 

98. INJUNCTION—Sworn Answer Justifying Dissolution 
—A verified answer, positively denying the material 
facts on which a temporary injunction was issued, held 
to justify the dissolution thereof.—Harrison v. Maury, 
Ala., 37 So. Rep. 361. 

99. INTOXICATING LIQUORS—Sale Without License.— 
Code 1896, § 3524, held nottoapply toa sale in Alabama 
by a foreign wholesaler of liquor to be delivered in an- 
other state.—Shiretzki v. Julius Kessler & Co., Ala., 37 
So. Rep. 422. 

100. JuDGES—Action on Probate Judge’s Bond.—In an 

ction onthe official bond of a probate judge, judgment 
is properly entered forthe penalty of the bond, witha 





direction to the master to advertise for claims and re- 
port them tothe eourt.—Williams v. Weeks, S. Car., 48S. 
E. Rep. 619. 

101. JUDGMENT—Appeal, Probate Courts. — The rem- 
edy forone aggrieved by an order or judgment of the 
probate court in matters of probate held to be by proper 
motion or by appeal.—Clark v. Rossieur, Idaho, 78 Pac. 
Rep. 358. 

102. JUSTICES OF TH * PEACE—Jurisdiction, How Ac- 
quired.— Jurisdiction of the person in an action before a 
justice is acquired by service of summons or general ap- 
pearance.—Hobbs v. German-American Doctors, Okla., 
78 Pac. Rep 356. 

103. LANDLORD AND TENANT — Duty to Furnish Safe 
Freight Elevator.—A landlord, furnishing a freight ele- 
vatorfor use by different tenants of his building, held 
bound to exercise reasonable care to see that the eleva- 
tor was safe.—Bogendoerfer vy. Jacobs, 89 N. Y. Supp. 
1051. : 

104. LARCENY — Indictment.— Where an indictment for 
stealmg a domestic animal avers that a better descrip- 
tion of the animal cannot be given, defendant cannot 
introduce evidence thatthe grand jury could obtain a 
more perfect description.—Woodring v. Territory, Okla., 
78 Pac. Rep. 85. 

105. LIBEL AND SLANDER — Construction of Language. 
—To publish by a written unprivileged charge of an in- 
dividual falsely that he is a common liar is an 1mputa- 
tion tending to expose such individual to hatred, con- 
tempt, ridicule, or obloquy, or injure him in his reputa- 
tion, and is libelous per se,—Paxton v. Woodward, Mont., 
78 Pac. Rep. 215. 

106. LIBEL AND SLANDER — Insurance Agent.—An in- 
surance agent held not such a public character that the 
plea of privilege is available in an action for libelof him. 
—Morse v. Times Republican Printing Co., Iowa, 100 N. 
W. Rep. 867. 

107. LICENSES—Board of Barber Examiners.—Where 
the record did not disclose whether the board of barber 
examiners had or had no promulgated suitable rules, it 
would be presumed on appeal that it had discharged its 
duties .n that regard.—State v. Briggs, Oreg., 78 Pac, 
Rep. 361. ; 

108. MANDAMUS—Inspection of Books, Foreign Corpo- 
ration.—Courts cannot compel foreign corporations to 
allow inspection of books.—Mitchell v. Northern Secur- 
ity Oil & Transportation Co., 90 N. Y. Supp. 60. 

109. MANDAMUS— Misjoinder of Causes.—A writ of 
mandamus held not to misjoin special causes of pro- 
ceeding, though ordering different persons to do differ- 
ent things.—State v. Williams, Oreg., 77 Pac. Rep. 965. 

110. MANDAMUS -Sufticiency of Petition.—A petition 
for mandamus to require the district attorney to insti- 
tute quo warranto proceedings must show that respond- 
ent’s refusal was arbitrary, and not a mistake of judg- 
ment.—Buggeln v. Doe, Ariz.,78 Pac. Rep. 367. 

111. MASTER AND SERVANT—Discharge of Employee.— 
Where a discharged employee is incompetent, it is im- 
material whether this was the reason forthe discharge. 
—McKeithan v. American Telephone & Telegraph Co., 
N. Car., 48 8. E. Rep. 646. 

112. MASTER AND SERVANT—Injury to Brakeman.—A 
brakeman held not chargeable with contributory negli- 
gence in going between cars on the more dangerous 
side, if he could not do the work as well by going in on 
the safer side.—Mobile, J. & K.C. R. Co. v. Bromberg, 
Ala., 37 So. Rep. 395. 

113. MORTGAGES—Collection of Rents.—A mortgagee in 
possession held not entitled ‘to an allowance for col- 
lecting rents, in the absence of agreement.—Barnard v. 
Paterson, Mich., 100 N. W. Rep. 893. 

114. MUNICIPAL CORPORATIONS—Animals Running at 
Large.—Act Oct. 1, 1903 (Acts 1903, p. 365), making it un- 
lawful to permit animals to run at large, and requiring 
municipal authorities of certain cities to adopt ordi- 
pnances to that end, held mandatory.—Huey vy. Waldrop. 
Ala., 37 So. Rep. 380. 
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115. MUNICIPAL CORPORATIONS—Taxation, Description 
of Property Assessed.—An accurate description of the 
land assessed is essentiai tothe validity of the assess- 
ment, and withouta certainty in that respect no founda 
tion is laid for bringing an action to enforce the collec- 
tion of the tax.—City of Rochester v. Farrar, 89 N. Y. 
Supp. 1035. 

116. PARTNERSHIP—Authority of Partner.—An act done 
by a partner within the scope of his authority is binding 
on the firm.—Cassid v. Saline County Bank, Okla., 78 
Pac. Rep. 324. 

117. PAUPERS—Care of Patient, Infectious Disease.— 
A person removed by the local board of health to a sepa- 
rate house when sick with smallpox is not chargeable 
with the expenses, if not financially able when dis- 
charged, under Rey. St. ch. 18, § 51.—Inhabitants of 
Greenville v. Beauto, Me., 58 Atl. Rep. 1026. e 

118. PLEADING—Allowing an Amendment of Com- 
plaint.—Allowing an amendment of complaint to con- 
form to the testimony held proper; no substantial preju- 
dice being shown.—Babcock v. Ormsby, 8. Dak., 100 N. 
W. Rep. 759. 

119. PRINCIPAL AND SURETY—Changing Contract Re- 
leases Surety.—Change in contract without consent of 
surety held to be of sufficient materiality to release surety 
on bond ef contractor.—City of Middletown v. “tna In- 
demnity Co., 90 N. Y. Supp. 16. 

120. PROCESS—Uollateral Attack, Publication of Sum- 
mons.—An affidavit for the publication of a summons 
against a nonresident held not subject to collateral at- 
tack on the ground that the allegations thereof were on 
information and belief only.—Jobnson v. Miner, Cal., 78 
Pac. Rep. 240. 

121. PUBLIC LANDS—Bona Fide Purchaser.—The title 
of a bone fide purchaser of lands after the issue of a 
patent held superior to the equitable claim of the United 
States to avoid the patent.—United States v. Detroit 
Timber & Lumber Co., U. 8. C. C. of App., Eighth Cir- 
cuit, 131 Fed. Rep. 668. 

122. PUBLIC LaNDS—Contest.—A defendant in a state 
land contest is not bound to come into court and affirm- 
atively set up his rights, where the facts stated in the 
complaint are insuflicient to establish a prima facie case. 
—Sharp Vv. Salisbury, Cal.,78 Pac. Rep. 282. 

123. RAILROADS—Pleading, Personal Injuries.—Counts 
in an action against a railroad for injuries, without 
characterizing the act as negligent, held to be in tres- 
pass.—Central of Georgia Ry. Co. v. Freeman, Ala., 37 
So. Rep. 387. 

124. RECEIVERS—Removal.—A receiver held not en- 
titled to appeal from an order removing him from his 
receivership.—State v. Interstate Fisheries €o., Wash., 
78 Pac. Rep. 202. 

125. REMOVAL OF CAUSES—Diverse Citizenship.—A pe- 
tition for removalon the ground of diverse citizenship 
should not only allege that the citizenship of the parties 
is diverse, but should alsodisclose the states of which 
the parties, respectively, are citizens.—Thompson v. 
Stalmann, U.S.C. C, D. Nev., 131 Fed. Rep. 809. 

126. SALES—Breach of Warranty as to Heating Ap- 
paratus. — Where defendants installed in plaintiffs 
house a heating apparatus with a guaranty, held, that 
a judgment awarding him the cost of substituting an- 
other larzer boiler, sufficient to give heat required,with- 
out any allowance for the boiler already in, was errone- 
ous.—Long v. Chapman, 89 N. Y. Supp. 841. 

127. SALES—Refusal by Buyer to Receive Goods.—The 
seller in acontract of conditional sale held entitled to 
recover the price on the buyer’s refusal to accept the 
goods.—National Cash Register Co. v. Hill, N. Car., 48 8. 
EK. Rep. 637. 

128. SALES—Time of Payment.—Where a contract for 
the sale of goods is silent asto the time orterms of 
payment, a promise of immediate payment is implied.— 
Messenger v. Woge, Colo., 78 Pac. Rep. 314. 

129. SALVAGE—Specific Contract.—To displace a sal- 
vage elaim for rescuing a vessel from the perils of the 





Sea, a specific contract for compensation must be shown 
—Merritt &Chapman Derrick & Wrecking Co. v. Tice, 89 
N.Y. Supp. 1057. 

130. SPECIFIC PERFORMANCE — Purchasing Land with 
Notice of Enforceable Contract.—A person purchasing 
land with notice of an enforceable contract by his ven- 
dor to sell to another may be compelled to specifically 
perform.—Uranwell v. Clinton Realty Co., N. J., 58 Atl. 
Rep. 1030. 

131. SPECIFIC PERFORMANCE— Where Time is the Es- 
sence of Contract.—Time held of the essence of a con- 
tract for the sale of an 1ron manufacturing corporation’s 
assets, so that, on tbe purchaser’s failure to comply 
withinthe time specified, he was not entitled to specific 
performance. — Garcin v. Pennsylvania Furnace Co., 
Mass.,71 N. E. Rep. 793. 

132, STATUTES — Construction.—The argument of in- 
convenience, absurdity, jnjustice, or prejudice to the 
public interests may be considered in construing a stat- 
ute, when its language is ambiguous —Immigration Soc 
of Albermarle County v. Commonwealth, Va.,48 S. E. 
Rep. 509. 

133. STATUTES—Construction.—Where the courts can, 
in construing two provisions of the statute, preserve the 
force of both without destroying their evident intent, it 
is their duty so to do.—State v. Givens, Fla., 48 8. E. Rep. 
808. 


134. STATUTES—Rules of Decision as to Unconstitu- 
tionality.—An act of the legislature wiil not be declared 
unconstitutional, unless its invalidity is so apparent as 
to leave no reasonable doubt on the subject.—State v. 
Ide, Wash., 77 Pac. Rep. 961. 

135. STREET RAILROADS—Speed of Uars.—A street car 
company can run its cars s ngly or in trains upon its 
track, but must doso with due regard to the safety of 
those who have occasion to cross the track.—Butler v. 
Rockland, T. & C. St. Ry., Me., 58 Atl. Rep. 775. 

136. SUICIDE — Accessory Before the Fact.—Under Ky. 
St. 1903, § 1128, an accessory before the fact that a suicide 
is guilty of murder as a principal of the second degree. 
—Commonwealth v. Hicks, Ky., 82S. W. Rep. 265. 

137. TAXATION—Mortgage on Personalty.—Const. art. 
13, § 4, providing for taxation of mortgages, deeds of 
trust, contracts, or other obligations by which debts are 
secured, as the property affected thereby, held to apply 
only to liens on real estate. — Bank of Woodland vy. 
Pierce, Cal., 77 Pac. Rep. 1012. 

138. TAXATION—Paying Transfer Tax from Personalty. 
—Where an administrator paid the transfer tax of real 
estate from the personalty, he is subrogated,as against the 
heirs, who have succeeded to the real estate, to the claim 
for such forthe benefit of the creditors of the estate.— 
Haghes v. Golden, 89 N. Y. Supp. 765. 

139. TELEGRAPHS AND TELEPHONES — Delay in Deliv- 
ering.—Whether telegraph company exercised ordinary 
care in delivery oftelegram held a question for the jury. 
—Poulnot v. Western Union Tel. Co.,S. @ar., 48S. E. Rep. 
622. 

140. TELEGRAPHS AND TELEPHONES—Mental Apguish. 
—In an action for delay in telegram, plaintiff can testify 
as to particular mental suffering.—Willis v. Western 
Union Tel. Co., S. Car., 488. E. Rep. 538. 

141. TRADE MARKS AND TRADE NAMES—Right to Use. 
—Where a firm transferred its business and good will to 
a corporation, the latter could advertise its business un- 
der the name of the old firm or as its successor.—Smith 
v. David H. Brand & Co., N. J., 58 Atl. Rep. 129. 

142. TRESPASS — De Bonis Asportatis.—In an action of 
trespass de bonis asportatis, allowing plaintiff to show 
the value of his goods 16 months before the taking held 
proper.—Gifiin v. Martel, Vt., 58 Atl. Rep. 788. 


143. TRESPASS—Entry With Force and Strong Hand.— 
The statute forbids the invasion of another’s possession 
of real property by entry with force and strong hand, 
and sueh entry is not peaceable, though made without 
assaulting the one in possession.—Griffin v. Martel, Vt., 


58 Atl. Rep. 788. 
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144. TRIAL — Argument of Counsel.—In action for dam- 
ages resulting from the formation of a conspiracy to in- 
jure plaintiff's business as oil merchant, remarks of 
counsel for plaintiff in argument to jury held legitimate. 
— Standard Oil Co. v. Doyle, Ky., 82S. W. Rep. 271. 

145. TRIAL—Declarations of Intestate.—Introduction of 
intestate’s hearsay declaration as te the circumstances 
attending the injury without objection held not to au- 
thorize the introduction of the witness’ testimony ona 
second trial over objection to its competency; the wit- 
ness having died inthe meantime.—Meekins v. Norfolk 
& 8. R. Co., N. Car., 48 S. E. Rep. 501. 

146. TRIAL — Immaterial Erroneous Charge. — Where 
the charge as a whole was correct asto all material 
points, the judgment will not be reversed on the ground 
of an erroneous charge.—City of Colorado Springs v. May, 
Colo., 58 Atl. Rep. 1093. 

147. TRIAL — Instructions.—A 
that the instructions must be accepted as the law gov- 
erning the case, and that the jury would not be justified 
in finding a verdict contrary to them, should be given.— 
Chicago & K.I. R. Co. v. Burridge, Ill., 71 N. E. Rep. 838. 

148. TRIAL — Instructions. — Where the instructions 
given incorporate the substance of those offered by a 
party, it is not error to refuse to adopt those submitted 
by the party.—Paxton v. Woodward, Mont., 78 Pac. Rep. 
215. 

149. TRIAL—Reserving Decision ou Motion for Non- 
suit.—Where the court reserves its decision on a motion 
for nonsuit until the close of the case, all questions 
which can be considered on the motion to set aside the 
verdict are before the court, except as to inferences 
from the evidence or as tothe weight thereof.—Zeiser v. 
Cohn, 90 N. Y. Supp. 66. 

150. TROVER AND CONVERSION — Defense of Fraud.— 
Rev. Rules Prac. No. 7, subd. ‘“‘b,” held not to require 
defendant’s plea to aftirmatively set forth the defense of 
fraud, in trover, where the declaration does not allege 
the source of title. —Williams v. Brown, Mich., 100N. W. 
Rep. 786. 

151. TRusTS—Liability of Trustee for Devastavit.—In 
proceedings to hold trustee liable for devastavit of his 
deceased cotrustee, evidence reviewed, and held insuffi- 
cient to show negligence rendering hitn liable.—Jn re 
Halstead, 89 N. Y. Supp. 806. 

152. TRusTs — Resulting Trust.—Any presumption ofa 
resulting trust from the fact that the purchase money of 
land was furnished by the purchaser’s wife held re- 
pelled by the fact that the deed was made to her for life, 
with remainder to her children by such husband. — 
Trumbo v. Fulk, Va., 48 8. E. Rep. 525. 

153. Trusts — Stock Certificates. — The payment of 
money bya parent in taking stock in his name as trus- 
tee for her son is acomplete declaration of the trust in 
favor of his son, which a court of equity will enforce.— 
Johnson v. Amberson, Ala., 37 So. Rep. 273. 

154. VENDOR AND PURCHASER—Time as the Essence 
of Agreement to Convey Land.—Time is not the essence 
of an agreement to convey land, unless it is expressly so 
stipulated, or follows by implication from the nature of 
the transaction.—Cranwell v. Clinton Realty Co.,N.J., 58 
Atl. Rep. 1030. 

155. WATERS AND WATER COURSES — Construction of 
Contract for Water.—A contract for purchase by plaint- 
iff of 40 inches of water from an artesian wellon defend- 
ant’s land construed as to allowance for cost of develop- 
ing further water, where the flow fell below 40 mches.— 
Chapea Water Co. vy. Chapman, Cal., 77 Pac. Rep. 990. 

156. WATERS AND WATER COURSES—Revocation of Li- 
cense.—Parol permission by the owner of land to an- 
other to lay a pipe line through the land is revocable at 
will.—Pioneer Min. & Mfg. Co. v. Shamblin, Ala., 37 So. 
Rep. 391. 

157. WILLS—Bank Deposit in Name of Others.—Deposit 
of money in savings bank in the name of a mother and 
her daughter held not a sufficient testamentary disposi- 
tion of the property as to the daughter.—Kelly v. Home 
Sav. Bank, 89 N. Y.Supp. 776. 
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158. WILLs—Contract Between Husband and Wife, 
Survivor to Take Property.—Under Ky. St. 1903, § 2128, a 
contract between husband wife providing that the 
property of the one dying first should go to the other 
which was unacknowledged and unrecorded, was void 
as to the heirs of the wife, who predeceased her husband. 
—Stroud vy. Ross, Ky.,82 8. W. Rep. 254. 

159. WILLS—Contract to Bequeath.—Where testatrix 
failed to make ja testamentary provision for claimant, 
in consideration of services rendered, as agreed, claim- 
ant was entitled to recoverthe reasonable value of the 
services against testatrix’s estate.—Bair v. Hager, 90 N, 
Y. Supp. 27. 

160. WILLS—Vlographic Will, Order Refusing Probate, 
—Persons for whose benefit a trust is created by a will 
are parties aggrievea by an order refusing probate of 
the will and entitled to appeal therefrom.—Jn re Fay’s 
Estate, Cal., 78 Pac. Rep. 340. 

161. WILLS—Rule in Shelley’s Case.—A devise in trust 
to C, and, if he ever marries and has lawful heirs, they 
to have the land, held to pass a fee tothe devisee under 
the rule in Shelley’s case.—Ezx parte Cooper, N. Car., 48 
S. E. Rep. 581. 

162. WILLS—Undue Influence.—Undue influence in the 
execution of a will cannot be inferred from the fact that 
testator left his estate to his wife.—Jn re Peterson’s 
Will, N. Car., 48 S. E. Rep. 561. 

163. WITNESSES—Asking Witness to Explain Letter.— 
A question, calling on a witress to explain a letter, held 
too general, where it can be answered as well by illegal 
as legal testimony.—Beall Bros. v. Johnstone & Ham- 
mond, Ala., 48 S. E. Rep. 297. 

164. |WITNESSES —Competency in Will Contest.—In a 
will contest, one of the caveators, claiming an interest 
in the property involved, held incompetent to testify as 
to an alleged conversation she had with testator and his 
wife, under Code, § 590.—Jn re Peterson’s Will, N. Car., 
48 S. E. Rep. 561. 

165. WITNESSES—Credibility of Defendant.—Evidence 
that an employer, sued for injury to an employee, car- 
riedjemployers’ liability insurance, held not admissible 
to affect his crediblity.—Iverson v. McDonnell, Wash., 
77 Pac. Rep. 202. 

166. WITNESSES—Delivery of Deeds.—Party to parti- 
tion of a decedent's real estate held competent to testify 
that she saw decedent hand to the deceased husband of 
witness certain deeds under which witness was claim- 
ing ;it not being a transaction,within Code, §:590.—John- 
son v. Cameron, N. Car., 48 8S. E. Rep. 640. 

167. WITNESSES—Explanation of Testimony.—Wherea 
witness for plaintiff testified that he made certain state- 
ments on the trial of a case before a justice of the peace, 
defendant was entitled to have the witness testify to 
facts explanatory of his statements, but not as to “what 
he meant by the statements.’”—Couch vy. Couch, Ala., 37 
So. Rep. 405. 

165. WITNESSES — Husband not Competent Against 
Adulterous Wife.—The husband of a woman with whom 
defendant was charged to be living in adultery held not 
incompetent to testify against defendant by reason of 
the marriage —Pruett v. State, Ala , 37 So. Rep. 343. 


169. WITNESSES—Impeachment.—A party making ad: 
verse party his own witness held not bound by the testi- 
mony of the adverse party.—Ruhl v. Heintze, 89 N. Y. 
Supp. 10381. 

170. WITNESSEsS—Refusal to Answer Grand Jury Ques- 
tions.—Refusal of witness before grand jury to answer 
questions as toa crime for which another had already 
been indicted held justifiable.— Rogers v. Superior 
Court of City and Courty of San Francisco, Cal., 78 Pac. 
Rep. 344. 

171. WORK AND LABOR—Recovery on Quantum Meruit. 
—dOne suing on an express contract to recover for serv- 
ices rendered, who fails to prove the contract, but shows 
the rendition of the services, may recover on a quantum 
meruit.—Baumann v. Manhattan Consumers’ Brewing 


Co., 89 N. Supp. 1088. 
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